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Introduction

The Preamble to the International Covenant on Eco-
nomic, Social and Cultural Rights (ICESCR), in ac-
cordance with the principles outlined by the Charter
of the United Nations, and the Universal Declara-
tion of Human Rights, states that the “the ideal of
free human beings enjoying freedom from fear and
want can only be achieved if conditions are created
whereby everyone may enjoy his economic, social
and cultural rights.” It also emphasizes that states
are obligated “to promote universal respect for, and
observance of, human rights and freedoms.” The
Russian Federation, as the legal successor to the
USSR, has ratified the ICESCR and thereby un-
dertaken to guarantee that the rights enunciated
in the Covenant will be exercised “without dis-
crimination of any kind as to race, colour, sex, lan-
guage, religion, political or other opinion, national
or social origin, property, birth or other status.”!

Social and economic rights are broad in scope
and are directed at the creation of the conditions
for a minimum standard of living. These rights
are therefore important not only by themselves,
but as the basis for the societal integration of all
people regardless of their status, in order to en-
sure social cohesion, the development of any
state, and the protection of individual dignity. Al-
though the role these rights play in the modern
world continues to increase, only their full enjoy-
ment can lead to societal progress in all realms.

The enjoyment of social and economic rights is
particularly important in the struggle against dis-
crimination. Many foundations of discrimina-
tion have become “legalized” within national
laws and have become a “legal” means of deny-
ing social and economic rights that the state has
an obligation to protect. This often takes the form
of indirect discrimination i.e. rules and require-
ments that do not target specific groups officially
but which in practice prevent the implementa-
tion of social and economic rights on the basis of
citizenship and ethnicity. For most disadvantaged
groups, integration into the social and economic
sphere is impossible without positive measures
by the state corresponding to international legal
norms of non-discriminatory implementation.

Many social groups experience problems with the
enjoymentofsocial and economicrights. Among the
most vulnerable groups are those who lack a legal
and formal status (“citizen,” “permanent resident”)
who often live in extremely challenging social and
economic conditions. The following categories of
groups suffering discrimination can be identified:

- migrant workers (citizens of a foreign state
who live and work in another state for social and
economic reasons). It should be noted that there
is no single definition of “migrant worker” in in-
ternational law. There are several definitions used
in specific documents. According to the Conven-
tion on the Protection of the Rights of All Migrant
Workers and Members of Their Families 1990
(“UN Convention on Migrant Workers™), a mi-
grant is “a person who is engaged or has been en-
gaged in a remunerated activity in a State of which
he or she is not a national”; in Article 11 of the
ILO Convention on Migration for Employment
97/ 1949 Workers the term “migrant for employ-
ment” means “a person who migrates from one
country to another with a view to being employed
otherwise than on his own account and includes
any person re;ularly admitted as a migrant for
employment.”” These definitions make no refer-
ence to the legal status of the migrant’s entry, stay
or work in the country and thus cover both docu-
mented and undocumented migrants. In the CIS
Convention on Legal Status of Migrant Workers
— Citizens of CIS Members and Their Families
(signed in Kishinev, November 2008) ‘a migrant
worker is an individual that is a citizen of one of
the Parties or a stateless individual, who continu-
ally resides on the territory of one Party, is pres-
ent legally, and engages in remunerated labour on
a lawful basis on the territory of another Party’.
- stateless migrants, who lack the protection of
any state and frequently have no documents;
- citizens who do not have citizenship documents,
including individuals living on the territory of a state
who are citizens but have lost their documents and
cannot recover them or who have never received
them. This often occurs with children from Roma
settlements whose parents have no documents;
- citizens who have arrived from different regions
and are subjected to ethnic discrimination. They of-
ten also lack temporary or permanent registration.
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This report will describe discrimination in ac-
cess to social and economic rights by these
groups, who are amongst the most vulnerable
and require protection and assistance in order
to have even minimum enjoyment of social and
economic rights to ensure individual dignity.

1. Social, Economic, and Cultural
Rights of Ethnic Minorities and Migrants:
Normative Content

a) International Obligations of a State
in Implementing Social, Economic, and
Cultural Rights; Types of International
Rights and Guarantees

Social, economic, and cultural rights are tradition-
ally categorized as the so-called “second genera-
tion” rights whose purpose is to ensure a dignified
standard of living and the free development of each
individual within a society. Social and economic
rights are specifically intended to create the condi-
tions under which an individual can be a full-fledged
member of society. Their full and qualitative enjoy-
ment is extremely important as a basis for the soci-
etal integration of all people regardless of circum-
stance, social cohesion, and the normal development
of a state. Like all other rights, these rights must
be enjoyed without any discrimination whatsoever,
including legal limitations that deny particular so-
cial groups access to social and economic benefits.

The Universal Declaration of Human Rights of 1948
established the contents of social and economic
rights in general form. “Everyone has the right to a
standard of living adequate for the health and well-
being of himself and of his family, including food,
clothing, housing and medical care and necessary
social services, and the right to security in the event
of unemployment, sickness, disability,” and so on
(Article 25.1). This principle was developed in Ar-
ticle 11.1 of the ICESCR, which provides, “The
States Parties to the present Covenant recognize
the right of everyone to an adequate standard of liv-
ing for himself and his family, including adequate
food, clothing and housing, and to the continuous
improvement of living conditions.” The Covenant
also sets forth specific social and economic rights
such as the right to safe and healthy working condi-
tions, the right to social security, the enjoyment of

the highest attainable standard of physical and men-
tal health, and the right to take part in cultural life.
The enjoyment of social, economic, and cultural
rights must also meet the general prohibition on
discrimination, as provided by Article 2.2. of the
ICESCR. Within the framework of this principle,
specific instruments have been developed aimed at
the protection of the most vulnerable individuals
—migrant workers, members of ethnic minorities,
and stateless persons — but destination countries
often take the position that their adoption and rati-
fication are not in their economic interests, as is
reflected in the duration of preparation of such
instruments and the composition of states parties.
Existing international conventions related to the
rights of migrant workers, including the UN Con-
vention on Migrant Workers, contain specific pro-
visions in the area of social and economic rights.
For example, the European Convention on the
Legal Status of Migrant Workers provides that an
employment contract must be concluded in the lan-
guage of the migrant worker’s origin, and contains
the right to information and consultation, to social
security, living conditions, and labour conditions.
However, Russia has not joined these treaties.

Additionally, various documents and recommen-
dations issued by regional and international agen-
cies and organizations refer to various aspects of
social and economic rights and the problem of
their implementation. These documents include
those of a general and advisory nature but that are
nevertheless important for determining the future
direction of development of international law. For
example, the 20 October 2010 Strasbourg Dec-
laration of the Council of Europe on the rights
of Roma™ notes the necessity for positive social
measures such as access to education, health care,
employment, protection from eviction, and tak-
ing measures to improve living conditions. All
these measures are aimed at facilitating the so-
cial integration of Roma as a vulnerable group.

The right to an adequate standard of living, which
includes various basic conditions necessary for hu-
man existence entails derivated rights such as the
right to adequate housing, the right to social secu-
rity, and the right to safe and clean drinking water
and sanitation. The scope and content of these rights
are being continually further defined, notably by
the work of treaty-monitoring bodies such as the
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UN Committee on Economic, Social and Cultural
Rights. In addition to being present in numerous
international conventions and treaties, the right to
water was further defined by the UN Committee on
Economic, Social and Cultural Rights in its Gen-
eral Comment No.15 (2002) on the right to water
and articles 11 and 12 of ICESCR. This general
comment confirmed the “right to water” as indis-
pensable to dignified living conditions. States must
therefore take active measures to ensure the respect
and implementation of peoples’right to water. States
must ensure sufficient, safe, acceptable and physi-
cally accessible and affordable water for personal
and domestic uses without any discrimination .

The right to water as an example of a specific com-
ponent of the right to an adequate standard of liv-
ing is important not only for regions experiencing
a shortage of drinking water but for those regions
with abundant water, even in major cities. For ex-
ample, in St. Petersburg problems with drinking
water and water for household purposes are not un-
common in the areas like slums and construction
sites where migrant workers live. Settlements occu-
pied by Hungarian Roma migrant workers, as will
be described in Chapter 3, lack any sort of running
water among other things, and dirty swamp water is
used for drinking and cooking. The lack of access
to clean drinking water inevitably leads to serious
illnesses and the spread of dangerous infections.

Rights related to employment relations, such as the
right to work, equal pay for equal work, and non-
discrimination in hiring. Such rights are protected
both under the ICESCR and, more specifically,
under ILO Conventions (series of conventions of
the International Labour Organization protect la-
bour rights, for example, the 1958 Convention
No. 111 on Discrimination in Employment and
Occupation) prohibit discrimination in employ-
ment and compensation based on race, color, sex,
religion, political opinion, national extraction,
or social origin, as well as forced labour (Forced
Labour Convention No. 29 of 1931 and Abolition
of Forced Labour Convention No. 105 of 1957).

Rights in the area of health care, such as access to
medical assistance, free emergency medical assis-
tance, and the right to sanitation are also guaran-
teed by international law. States must take steps
to fully implement the right to the highest attain-

able standard of health, including measures neces-
sary to reduce child mortality, assure healthy child
development, and to improve hygiene, as well as
prevent, treat, and combat epidemic, endemic,
occupational, and other illnesses. According to
Article 10.2 of the ICESCR, special protection
should be accorded to mothers during a reasonable
period before and after childbirth. Maternal (pre-
natal and post-natal) and child care are considered
part of States’ core obligations under article 12
of the ICESCR. The World Health Organization

(WHO), whose Constitution defines health as “state
of complete physical, mental and social well-be-
ing,” is the directive and coordinating agency for
health care within the UN system. According to
Margaret Chan, Director-General of WHO: “We
should always keep impoverished and vulnerable
groups at the center of our attention. These groups
often remain unnoticed; they live in separate ru-
ral regions or in slums and have an insignificant
influence on policy”;” Such right should be ana-
lysed in conjunction with the Programme of Ac-
tion of the International Conference on Population
and Development and the Alma-Ata Declaration.®

Rights in the area of education: The right to educa-
tion is protected under article 13 of the ICESCR
and further defined in the Committee on Econom-
ic, Social and Cultural Rights’ Comment no.13 on
the right to education (1999). It is also guaranteed
by Protocol No. [ of the European Convention for
the Protection of Human Rights and Fundamental
Freedoms (“No person shall be denied the right to
education”), the Convention on the Rights of the
Child and the UN Convention on Migrant Work-
ers. The right to education in the Protocol to the
European Convention has been interpreted to in-
clude the right to equal access to educational in-
stitutions as well as to a minimal level of state-
provided education. Access to education is almost
always hindered for children from ethnic minority
groups and migrants. Many reasons for a de facto
denial of education arise due to the incompleteness
of legislative norms and administrative procedures.
The judgments of the European Court on discrimi-
nation in access to the right to education should be
used to advocate for improvement of legislation and
judicial practice. In the case of D.H. and Others v.
the Czech Republic’, the European Court acknowl-
edged the placement of Roma students into “spe-
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cial schools” where they received a low quality of
education to be discrimination. Unequal treatment
in comparison with non-Roma children was also

recognized as discrimination, as 1 the case Sam-

panis and Others v. Greece, '° in which the authori-

ties’ discriminatory policy was expressed, among
other ways, in educating Roma children in special
classes in a building near the main school building.
In the case of Orsus and Others v. Croatia’/, the
European Court recognized the placement of Roma
students into “special schools” where they received
a low quality of education as discrimination.

Discrimination against children of foreign citi-
zens or stateless persons, which is prohibited at
the international level, is often practiced at the
national level as a formal denial of education.
Registering a child for school in Russia requires
a birth certificate, registration, and proof of citi-
zenship. Without registration children are ac-
cepted only by individual schools, which often
do not meet territorial access requirements, some-
thing that also constitutes indirect discrimination.

A state has an obligation with regard to all the
social and economic rights enumerated in the I1C-
ESCR to “take steps, individually and through
international assistance and co-operation, espe-
cially economic and technical, to the maximum of
its available resources, with a view to achieving
progressively the full realization of the rights rec-
ognized in the present Covenant by all appropri-
ate means, including particularly the adoption of
legislative measures.” Thus the international legal
obligations of a state in the area of social and eco-
nomic rights signify an obligation to implement
corresponding social policies by means of consis-
tent, clear, and precise national legislation that es-
tablishes the foundations, procedure for implement-
ing, and guarantees of individual rights in the social
arena, with particular attention to the problems of
the most socially vulnerable groups and the prohi-
bition of discrimination, including indirect discrim-
ination expressed in restrictive legislative norms.

b) National Legislation Regulating
Social and Economic Rights in the Russian
Federation

The general provisions on the status of the individ-
ual in the social and economic realm are established
by the Constitution of the Russian Federation. La-
bour rights are covered by Article 37, protection
of motherhood and childhood by Article 38, social
benefits and social insurance by Article 39, right
to housing by Article 40, right to health protection
and medical assistance by Article 41, right to edu-
cation by Article 43. All these rights are established
for everyone: citizens of Russia, foreign citizens,
and stateless persons, as distinguished from po-
litical rights which are accorded only to citizens.
This is the official interpretation and has been con-
firmed by the practice of the Constitutional Court.

Thus, inits 1998 Decisiononthe complaintofYakhye
Dashti-Gafur, the Constitutional Court provided a
general interpretation of the concepts of “every,”
“individual” and “citizen” as used in the Russian
Constitution. According to Article 62 (Part 3) of the
Constitution, foreign nationals and stateless persons
are endowed with the rights and obligations of citi-
zens on a par with citizens of the Russian Federa-
tion, except in instances established by federal law
or an international treaty of the Russian Federation.

Both in the literal meaning of Articles 22 and 46
of the Russian Constitution (and considering their
use of the terms “every” and “individual) and in
the meaning that proceeds from the interaction
of these articles with other provisions of Chapter
2 (“Rights and Freedoms of Man and Citizen”)
and with the generally-recognized principles and
norms of international law, the right to freedom,
personal inviolability, and fair trial are individu-
al inalienable rights of each person regardless of
citizenship and should therefore be guaranteed to
foreign citizens and stateless persons on an equal
basis with citizens of the Russian Federation.'?
These legal arguments, expressed by the Court
regarding the right to personal inviolability and
to fair trial, can also be applied to other rights
the Russian Federation guarantees to “every-

one,” including social and economic rights.
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This has significance for the protection of the so-
cial and economic rights of foreign citizens and
stateless persons, which frequently remain unmen-
tioned as the subjects of law in sector-specific leg-
islation. Considering that the Russian Constitution
has direct operation and may therefore be applied
directly by courts, this provision by itself consti-
tutes a guarantee and may constitute grounds for
legal action. In practice, however, courts are al-
most never guided directly by the Constitution.
This corresponds to the stance of the Constitutional
Court, which has limited the Constitution’s sphere
of application by courts of general jurisdiction to
instances where there is no legislative regulation,
particularly as regards social and economic rights,
which are worded generally and may not be ap-
plied directly in most cases. For example, accord-
ing to the Constitutional Court, the norm on pro-
tection of motherhood and childhood contained
in the Constitution may only be used to appeal a
denial of benefits as a supplementary argument.
Claims must be based on the laws and subordinate
instruments that provide for payment of benefits.

Specific kinds of social and economic rights are
governed by sector-specific legislation. These in-
clude laws and sub-legislative instruments (decrees
of the government, edicts of the President, and acts
of ministers and of executive agencies of the fed-
eral subjects). It should be noted that regional leg-
islation, which establishes social guarantees on the
level of federal subjects, plays a particular role in
assuring social and economic rights. These guaran-
tees should not be less than the federal ones. Be-
sides laws and subordinate acts, the idea of a social
state and mutual responsibility of the state and the
individual is being actively developed by official
government programs and by decisions of higher
courts. These represent a positive trend in the realm
of normative regulation of social and economic
rights and guarantees in general. Unfortunately,
positive changes and developments often do not
take the most vulnerable subjects of the law into
account. For example, as the Constitutional Court
has indicated numerous times in its decisions, “the
goals of the social policy of the Russian Federation
proclaimed in the Constitution of the Russian Fed-
eration ordain the obligation of the state to concern
itself with the welfare of its citizens, their social
protection and provision with the acceptable living
conditions” (Decision N 20-P of 16 December 1997,

Ruling N 17-O 15 February 2005), despite the fact
that under international norms this state obligation
is universal, corresponding to the right of everyone
who cannot independently achieve a dignified stan-
dard of living to rely on social and economic support.

Right to Housing

The right to housing established in the Constitution
assumes the implementation of a state policy di-
rected at improving population’s access to adequate
housing conditions. Fundamental acts in this area
are the Civil Code of the Russian Federation (in its
section on ownership of living premises, their civil
transactions, and agreements for residential rental)
and the Housing Code of the Russian Federation,
which governs housing provided under subsidized
housing contracts. The Constitution designates a
category of persons as “indigent and other citizens
specified by law who need housing” who “shall be
granted such free of charge or for affordable payment
from state, municipal, and other housing funds.”
The Housing Code covers precisely these relations.
The procedure for providing housing within specif-
ic federal subjects and additional measures of social
support may be established by regional legislation.
For example, the recently adopted Law of Lenin-
grad Province N 5-oz of 2 March 2010 “On Pro-
viding Housing To Several Categories of Citizens
Registered As In Need of Housing Accommodation
After 1 January 2005 contained such standards.

As a general rule, to receive housing one must reg-
ister as being in need of improved housing, stay
on the registry for an extended period of time, and
re-register every year. This method of improving
housing conditions is available only for citizens
of the Russian Federation who have registration. A
certificate of registration is required to be placed
on the register, and its absence will result in the
denial of being considered in need of housing.

With regard to the right to housing it is worth not-
ing the positive significance of the legal positions of
the Constitutional Court. In a number of decisions
the Court has noted the importance of implement-
ing this right “as one of the necessary conditions of
the guarantee of the right to an adequate standard
of living.” The problem of respecting the social
and economic rights of children requires particu-
lar attention. The necessity of creating conditions
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for the development and formation of a child’s
identity is of high priority and should not depend
on the incorrect or ill-timed actions of its parents.

However, recognizing the importance of implement-
ing the right to housing does not resolve the prob-
lems of providing housing even for those who meet
all the formal requirements for receiving housing
from the state (registering as in need of improved
housing conditions and having registration). With
regard to the most vulnerable groups of the popula-
tion, entering into a subsidized housing agreement
becomes factually impossible. Even citizens who
should be provided priority access to housing under
the law because they suffer from dangerous illness-
es or have many children experience difficulties.'?

Other Rights to Adequate Living Standards

The right to an adequate standard of living assumes
access to resources such as food, water, and heat,
and a favorable environment. In camps, settle-
ments or houses where the most vulnerable groups,
including migrants, reside, there are almost always
difficulties with a lack of water, electricity, and
gas. The lack of heat in the winter and the need to
use an open fire for warmth creates a dangerous
situation. Home-made electric heaters, assembled
with gross violations of electrical installation stan-
dards, are set up in trailers for heat, often leading
to fires. The media often receives information on
fires in trailers inhabited by migrant workers who
work on construction sites without legal status
— in municipal and outlying construction sites. '*

Another example concerns support from of the
state and municipal housing fund. The repre-
sentatives of one housing agency in Leningrad
Province turned off the electricity in one of the
houses in order to force a Roma family to move

out.”® The fact that the family was residing there
legally and had minor children was not taken into
account. Such actions are often taken toward vul-
nerable groups in situations of conflict in which
state and municipal agencies, of course, have vari-
ous social and economic measures at their dispos-
al to influence vulnerable groups without rights.

Social Security, Family and Child Support Ser-
vices, Assistance, and Pensions

Social security comprises a number of types of
state support, most frequently in the monetary
forms of assistance, pensions, or compensation.
According to General Comment No. 19 of the ESR

Committee, a social security system should pro-
vide the nine principal branches of social se-
curity: health care (the Committee notes the
particular importance of the right to social secu-
rity in the context of endemic diseases such as
HIV/AIDS, tuberculosis and malaria, and the
need to provide access to preventive and cura-
tive measures), sickness, old age, unemployment,
employment injury, family and child support,
maternity, disability, survivors and orphans.'¢

The Russian Constitution guarantees state support
for the family, motherhood, fatherhood, childhood,
invalids, and elderly citizens, and establishes state
pensions, social benefits, and other guarantees of
social protection (Article 38 Part 1 and Article
39 Part 1). As the Constitutional Court has noted
many times, at the same time the procedure for
providing specific benefits and their size is estab-
lished by the legislature within the framework of
the “financial and other means and opportunities
it has at a given stage of socio-economic develop-
ment” (Ruling of 10 October 2002 on the com-
plaint of citizen M.D. Ramaldanov for the viola-
tion of his constitutional rights by the provisions
of the federal law “On additional guarantees in the
social protection of orphan children and children
without parental care”). The procedure for pro-
viding benefits often does not provide payment to
foreign citizens and stateless persons, despite the
Constitution’s mention of the right of “everyone.”

For example, in the federal law “On additional
measures for support of families with children”,
which provides for receiving maternity grants,
a precondition for exercising the right is the ex-
istence of Russian Federation citizenship for the
child, the mother, and the father, if he has adopted
as a single parent.In the event a mother with Rus-
sian Federation citizenship dies or her parental
rights are terminated, the rights to social support
arises in the child’s father, regardless of whether
he is a citizen of the Russian Federation or a state-
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less person. However, the reverse is not the case. If
a child’s father is a Russian citizen but the moth-
er is a foreign national or a stateless person, the
right to a maternal (family) grant does not arise.

The federal law “On state benefits for citizens with
children” establishes a wider range of beneficiaries.
Assistance (in varying amounts) is paid not only
to citizens of the Russian Federation but also to:

- foreign citizens, stateless persons, and
refugees  who  permanently reside  on
the territory of the Russian Federation;

-foreigncitizens, stateless persons,andrefugeeswho
temporarilyresideontheterritory ofthe RussianFed-
erationandaresubjecttomandatorysocialinsurance.
Thethirdcategoryofforeigncitizens—thosewhoare
temporarilypresent—isnotmentionedatallinthelaw.
Regional legislation, when establishing additional
measures of social support and supplemental pay-
ments is based as a rule on an even narrower circle
of individuals, most frequently on citizens of the
Russian Federation having a permanent registra-
tion within the federal subject. For example, the
Law of St. Petersburg “On additional measures
of social support of student families in St. Peters-
burg” provides for measures to support “families
where married parents (or one parent in a single-
parent family) have Russian Federation citizen-
ship...at least one of the parents has a permanent
registration on the territory of St. Petersburg.”

The President’s Address to the Federal Assembly
in 2010 notes the necessity of creating “highly fa-
vorable conditions” for families with many chil-
dren: “In some regions (such as Ivanov Province,
as far as I know) when a third child is born the
family is given a free plot of land where it can
build a house or dacha. This is a very appropriate
decision and a good example for the other territo-
ries. I consider it advisable to make this practice
a common one. [ charge the Government and the
regions to develop a procedure by which a fam-
ily with three or more children would receive a
free plot of land to build a house or dacha. This
norm, of course, may be introduced in stages, tak-
ing the specifics of the territories into account.”
The implementation of these and other mea-
sures of social policy is not likely to affect the
families of foreign citizens and stateless persons.
As regards legislation on pension provision, there

is an interesting connection between the right to a
pension and the Russian Federation’s international
legal obligations elucidated by the Constitutional
Court in its Ruling on the complaint of a citizen,
Praskovya Fyodorovna Yenborisova, for violation
of her constitutional rights under Article 14 Point
8 of the Federal Law “On Employment Pensions
in the Russian Federation.” The Rulings states:
“The Federal legislature, to whose competence the
Constitution of the Russian Federation delegates the
establishment of the pension system (Article 39, Part
2), possesses ample discretion when determining
the legal grounds, the conditions of assigning, and
the procedure for calculating pensions. At the same
time it must correlate the decisions it makes with
the constitutionally significant principles of pen-
sion provision and must act within the framework
of the Russian Federation’s international legal obli-
gations...proceeding, in particular, from the Univer-
sal Declaration of Human Rights, the International
Covenant on Economic, Social, and Cultural Rights,
which acknowledges the right of everyone to an ad-
equate standard of living for himself and his family,
including adequate food, clothing, and housing, and
tothe continuous improvementofliving conditions...
The contents of the international acts cited above
and the provisions of the Constitution of the Rus-
sian Federation that correspond to it are con-
ditioned upon the creation of legal conditions
guaranteeing the dignity of the individual in the
capacity of constitutional and legal criteria for
the legal regulation of pension relationships.”
Despite the above norms, the Federal Law “On em-
ployment pensions in the Russian Federation” pro-
vides for the right to an employment pension on an
equal par with the citizens of the Russian Federa-
tion for foreign citizens and stateless persons, who
have their permanent residence in the Russian Fed-
eration (that is, who have a residence permit). This
provision was challenged by the petitioner, Zh. S.
Adamyan, who was refused an employment pension
because she lacked a residence permit, although
she had been legally present for an extended time
(more than 12 years) on the territory of the Russian
Federation before receiving Russian citizenship. In
its decision the Constitutional Court emphasized
the universal nature of the state’s obligations vis-
a-vis social protection: “Article 39 (Part 1) of the
Russian Constitution guarantees everyone social
security for age, illness, disability, loss of bread-
winner, nurturing children, and in other instances
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established by law. Both in the literal sense of this
standard and in the sense proceeding from its in-
teraction with other provisions of Chapter 2 of the
Constitution of the Russian Federation “Rights and
Freedoms of Man and Citizen,” as well as with the
generally-recognized principles and norms of in-
ternational law...the right to social security is guar-
anteed to every person regardless of citizenship of
a particular state, and therefore to foreign nation-
als and stateless persons on an equal basis with
citizens of the Russian Federation on conditions
and in the manner provided for by federal law.”

Nevertheless the law remained unchanged. The
recognition alone of the rights of foreign nation-
als and stateless persons, without support from a
procedure implementing them, as previously not-
ed, means a de facto refusal to implement social
rights. As provided in the General Comment on
social security, “States parties should give special
attention to those individuals and groups who tra-
ditionally face difficulties in exercising this right,
in particular women, the unemployed, workers
inadequately protected by social security, persons
working in the informal economy, sick or injured
workers, people with disabilities, older persons,
children and adult dependents, domestic work-
ers, homeworkers, minority groups, refugees,

asylum-seekers, internally displaced persons, re-

turnees, non-nationals, prisoners and detainees.”!’

Right to Health Protection and Medical Assistance

According to “The Foundations of Legislation of
the Russian Federation Regarding the Health of
Citizens”, “citizens of the Russian Federation are
guaranteed the right to health protection in accor-
dance with the Constitution of the Russian Fed-
eration, with generally-recognized principles and
international norms, international treaties of the
Russian Federation, and the Constitutions (char-
ters) of the federal subjects of the Russian Fed-
eration.” At the same time, as previously noted,
the Constitution and international norms guar-
antee that right to everyone, not only to citizens.

It must be noted that this right directly connected
with a right such as the rjght to /ife, which in-
creases the danger of consequences when the en-
joyment of that right is wrongfully denied to entire

groups. According to data from the Russian Trade
and Sanitary Inspection Authority, migrant work-
ers fall ill five times more frequently than the na-
tive population, but seek medical assistance less
frequently. Many guest workers prefer to endure
illness “on their feet,” according to a doctor at a
clinical infectious disease hospital explaining the
reluctance of migrants to seek medical assistance.

The Decree N 546 of the Government of the Rus-
sian Federation of 1 September 2005 “On the
confirmation of Rules for providing medical as-
sistance to foreign nationals on the territory of
the Russian Federation,” which relates direct-
ly to foreign nationals, declares the following:
medical assistance to foreign nationals tempo-
rarily present (temporarily residing) or perma-
nently residing in the Russian Federation shall
be provided by prevention and treatment facili-
ties regardless of their legal organizational form;
emergency medical assistance shall be provided to
foreign citizens immediately and free of charge;
emergency medical assistance shall be provided
to foreign nationals by the prevention and treat-
ment facilities of state and municipal health care
systems, as well as by medical workers or indi-
viduals obligated to provide first aid according
to the law or special rule, in the event conditions
occur that present a direct threat to their lives or
that require immediate medical intervention (con-
sequence of accidents, traumas, and poisonings).
Once foreign nationals are no longer in the above
conditions they may be provided planned medi-
cal assistance. Planned medical assistance shall
be provided to foreign nationals on a for-fee basis.
The problem is that such an arrangement provides
many opportunities for abuse, since the type of help
the patient needs (emergency or planned) is deter-
mined by the medical workers, who may be moti-
vated to provide for-fee planned medical assistance.

An Order of the Ministry of Health and Social
Development affirms the procedure for providing
emergency medical assistance, according to which:
Emergency medical assistance shall be provid-
ed to citizens in conditions requiring immediate
medical intervention (accidents, traumas, poison-
ings, and other conditions and illnesses), shall be
provided immediately by prevention and treat-
ment facilities regardless of territory, institu-
tional affiliation, or ownership, by medical work-
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ers, and by individuals obligated to provide it as
first aid according to the law or by special rule.

Emergency medical assistance shall be provided in
accordancewiththestandardsformedicalassistance.
Emergency medical assistance shall be pro-
vided free of charge to citizens of the Rus-
sian Federation and to other individuals locat-
ed on its territory (of the Russian Federation).
Financial coverage of measures in providing emer-
gency medical assistance (except for specialized
(aero-medical)emergency medical assistance)tocit-
izens ofthe Russian Federation and otherindividuals
onifs territory are amunicipal budgetary obligation.
An emergency medical assistance station is a
medical and preventive institution that provides
round-the-clock emergency medical assistance to
the ill and the injured both outside an institution
and en route to a medical and preventive institu-
tion under conditions that threaten the health or
life of citizens and are occasioned by sudden ill-
nesses, aggravation of chronic illnesses, accidents,
traumas, poisonings, complications of pregnancy,
during labour, and other conditions and illnesses.
In order to prevent violations of existing legisla-
tion while providing medical assistance to foreign
individuals present on the territory of the Russian
Federation, the Ministry of Health and Social De-
velopment in its letter N 1 0-4/54705-14-BC “On
providing medical assistance to foreign citizens” of
24 October 2008 provides additional clarification
of the procedure for providing medical assistance
to foreign nationals. The Ministry emphasizes that
medical assistance to foreign nationals temporarily
or permanently residing in the Russian Federation
shall be provided by prevention and treatment fa-
cilities regardless of their legal organizational form.
Emergency medical assistance to foreign nationals
shall be provided immediately and free of charge by
prevention and treatment facilities of the state and
municipal health care system, as well as by medical
workers or individuals obligated to provide first aid
according to the law or a special rule, when condi-
tions occur that present a direct threat to life or that
require immediate medical intervention (conse-
quences of accidents, traumas, and poisonings). As
previously indicated, planned medical assistance is
to be provided to foreign citizens on a for-fee basis.
In this same letter the Russian Ministry of Health re-
quires the institutions of health protection of the fed-
eral subjects of the Russian Federation to take these

obligations into account when organizing their work.
Federal and regional medical assistance programs
are almost always designated exclusively for citi-
zens. For example, the Decree of the Government
of the Russian Federation N 811 of 2 October 2009
in Moscow “On a program of state guarantees of
the provision of free medical assistance for the
year 2010 to citizens of the Russian Federation”
sets forth the types and conditions of providing
medical assistance, the normative scope of medi-
cal assistance, normative standards for financial
expenditures per unit of medical assistance, the
per capita normative standards for financial sup-
port, the procedure and structure of establishing
rates for medical assistance, and it also provides
for criteria on quality and access to medical as-
sistance provided to its citizens (hereafter, citi-
zens) on the territory of the Russian Federation.

Labour Rights of Foreign Workers

In the Russian Federation labour rights are gener-
ally established by the Constitution and regulated
in detail by the Labour Code. Article 11 of the La-
bour Code establishes a procedural rule for labour
legislation as applied to foreign citizens and state-
less persons: “On Russian Federation territory the
rules established by this Code, by labour legisla-
tion, and by other acts containing labour law norms
shall extend to the employment relations of foreign
nationals, stateless persons, organizations estab-
lished or founded by them or with their participa-
tion, and to individuals from international organi-
zations and foreign legal entities, unless otherwise
provided for by a federal law or international treaty
of the Russian Federation.” The details of partici-
pation in employment relations by foreign nation-
als are described by the federal law “On the legal
position of foreign nationals in the Russian Fed-
eration”. Article 13 of this law specifies the con-
ditions and procedure for a foreign national’s par-
ticipation in employment relations on the territory
of the Russian Federation described in Chapter 2.

Amendments were introduced in June 2010 (13.2,
13.3.) and the concept of “highly qualified special-
ist” was introduced. A highly qualified specialist
is “a foreign national who has work experience,
skills, or accomplishments in a concrete sphere
of activity, if the conditions of his recruitment to
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work in Russia include receiving a salary (com-
pensation) in the amount of more than two mil-
lion rubles for a period not in excess of one year.”
A new mechanism was also created to legalize
foreign nationals working for physical persons:
the issuance of a special “patent.” The privileges
established for highly qualified foreign special-
ists have a purely economic significance (attract-
ing specialists for the development of the state
economy) and do not extend to foreign nationals
in a vulnerable position. This standard appears to
be a matter of economic rather than social policy).

The Patent as a Means of Legalizing Migrants in
the Private Sector

The implementation of the “patent,” as con-
ceived by the legislative bodies should facili-
tate the process of finding work and legal resi-
dence for the vast majority of foreign nationals.

Patents began to be issued on July 1, 2010. Citi-
zens of the Russian Federation have the right to hire
foreign nationals under an employment contract or
a retainer services contract for the performance of
work (provision of services) for personal, domes-
tic, and other similar needs unconnected with busi-
ness activities. A foreign national must also have a
patent. The possession of a patent and a receipt for
the payment of taxes confirms a physical person’s
right to work and a foreign national’s legal pres-
ence on Russian Federation territory. If the pat-
ent expires or the tax is not paid for the upcoming
month, the foreign national must leave the Russian
Federation within 15 days. His presence on Rus-
sian Federation territory is legal for these 15 days.

In practice it is still difficult to evaluate the role
of the introduction of this mechanism, although
according to information from the Elena Vladi-
mirovna Dunaeva, Director of the Federal Migra-
tion Service (FMS) of St. Petersburg and Leningrad
Province, approximately 8,000 foreign nationals ob-

tained patents between July and December 2010.°.

The patent’s fundamental goal appears to be the
advance payment of taxes to the state (in other
words, a form of paid services), rather than observ-
ing the rights of migrant workers, since the pres-
ence of a patent does not ensure either the proper

execution of contracts in the private sector nor
their observance by contracting parties that are
citizens of the Russian Federation. Its going into
force is intended to solve the problem of “informal”
employment, which is widespread among migrants.
The problem, among other things, is connected
with the difficulties of administrative procedures
for obtaining documents that provide permission to
work. The new procedure, however, may become
an additional basis for abuse in practice. Thus,
shortly after the new institution was introduced,
the FMS demanded that a citizen of Tajikistan ob-
tain a patent (and pay a duty of 1,000 rubles each
month) regardless of the fact that he already a work
permit. The migrant appealed to ADC Memorial.
The law in fact views patents and work permits as
alternative mechanisms; in other words, a citizen
with a work permit need not also obtain a patent.

Right to Education

The Constitution of the Russian Federation also guar-
antees the right to education as a right of everyone.
The UNESCO Convention Against Discrimina-
tion in Education establishes the obligation of
states to provide foreign nationals residing on
their territories with the same access to education
as their citizens have for the purpose of eliminat-
ing or preventing discrimination in education. 2

Unfortunately, access to education on a national lev-
el for foreign nationals and stateless persons, as well
as for persons who lack documents for some reason,
is significantly hindered or rendered impossible.

In the preamble to the existing Law “On Educa-
tion”?! only “citizens” are included in the con-
cept of “students” (“Education in the present Law
means a purposeful process of education and study
in the interests of the person, society, and the state,
accompanied by the establishment of the attain-
ment by a citizen (student) of educational lev-
els (educational prerequisites) established by the
state.” This corresponds to the law enforcement
practice of denying admittance into institutions
of general education to foreign citizens, state-
less persons, and children without documents.

Forexample, childrenare enrolledin firstgradein ac-
cordance with Russian Federation laws “On educa-
tion,” “On Russian Federation citizenship,” the stan-
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dard statute of an institution of general education,
and the charter of an institution of general education.
General Enrollment Provisions: children who
will be six years and six months old by 1 Sep-
tember and who are in suitable health to study in
a school will be enrolled in school. The number
of classes and their occupancy are established by
a state educational institution in accordance with
its founder, within the size limits established by
a license to conduct educational activity. The fol-

lowing documents are required to enroll in school:

1. Parental application;

2. Copy of the birth certificate;

3. Medical card with a mandatory signature that
the child may attend a public school of general
education;

4. A copy of insurance policy.

5. Certificate of registration;

6. Copy of citizenship insert;

7. Copy of one of the parents’ passports with the
registration page. >

Thus, only Russian Federation citizens who
also have a registration are accepted. Addi-
tionally, the registration must be in St. Pe-
tersburg for at least one of the parents.
Despite the fact that the new draft law “On

education in the Russian Federation™?

that has been issued for public discussion rejects
the term “citizen” in favor of the term “student” (“a
student is an individual registered according to the
established procedure in an organization engaged
in educational activity or who has concluded ac-
cording to the established procedure an agreement
to receive educational services and is engaged in
an educational or professional program” (see Ar-
ticle 2 of the draft) and contains no mention of citi-
zenship, it would seem that changing the practice
of implementing the right to education for foreign
nationals requires the adoption of a special act
regulating the procedure for accepting children of
foreign nationals and persons required to submit
documents they may not be in a position to present.

c) States’ Agencies of the Social and Economic
Rights Sphere: Implementation Problems

As part of its obligations under the ICESCR, the
State is expected to take both legal and policy mea-
sures to ensure effective implementation of ESC

rights. The Russian government has undertaken
attempts to improve the situation, which was re-
flected in the prolonged process of developing and
implementing administrative reforms, which re-
main incomplete. The concept of reform is based
not even on ideas of a social state but on a “service”
state, one that provides services to its own citizens,
which doesn’t entirely correspond to Russian legal
reality. The implementation of social and economic
rights in such a system is done as a “state service,”
with citizens as “service recipients” who possess
rights to demand one or another service (for ex-
ample, registration for improved housing condi-
tions and the payment of maternal aid are services)
of a certain quality and within certain time limits.
Almost all functions of state agencies as a result of
reform are treated as services which, in the opinion
of the reform’s developers, should lead to improved
quality of service to the population. Additionally,
concepts of “electronic services” and the “no wrong
door principle” for simplifying the procedure for
citizens to access state resources are being intro-
duced. For example, a special portal (http://www.
gosuslugi.ru/ru/) has been created with information
on all state services (medical, social, law enforce-
ment, transportation, conservation, and many oth-
ers), with detailed regulations for each action by
civil servants and their deadlines. The reformers’
goals—“transparency” of the work of state agen-
cies, fighting corruption, and improving the time
for review of appeals—are necessary and reason-
able, but the implementation, as usual, not only
delays the end result but distorts good intentions.

In reality there are on the one hand detailed regula-
tions of services for the payment of assistance and
maternity grants and on the other a refusal to reg-
ister a child at the place of the mother’s residence,
rendering the receipt of guaranteed state support of
maternity and childhood impossible. In one of the
Roma settlements in the northwest (Novgorod Prov-
ince) registering a child and receiving assistance was
successful only after written intercession was sent
to the local administration from ADC Memorial.

Further, the implementation of “progressive” leg-
islative norms in the social arena often leads to
“blowback.” Thus as a result of another set of
changes in regulating the activity of schools in St.
Petersburg (as institutions providing stafe services
in the realm of education), the “market” principle
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of payment for additional lessons was introduced.
This then led to the cancellation of benefits that
had been established for handicapped children.

These “contradictions” reflect a lack of understand-
ing of the essence of social and economic legal
rights, an “electronic format” without content. They
render the principle of effective administration
meaningless and make the implementation of social
and economic rights for entire groups dependent on
formalities. This is “willingly” utilized, for exam-
ple, by schools that don’t accept children without
a packet of specific documents, which Roma fre-
quently have problems obtaining. Thus formal re-
quirements thatare notdiscriminatory by themselves
become a de facto instrument of discrimination and
of denying access to education and to social ser-
vices for Roma children. The European Court treats
such a state of affairs as indirect discrimination.

d) The Difficulty of Administrative Procedures
and Formal Grounds for Denying Social and Eco-
nomic Rights

It is clear from the examples mentioned that the
implementation of norms of national legislation,
administrative procedures, and “internal instruc-
tions” of agencies responsible for providing so-
cial services block the implementation of social
and economic rights in the majority of cases.

The most vivid example of an “administrative bar-
rier” affecting almost all groups is the requirement
of permanent and temporary residence registra-
tion, the lack of which represents an insurmount-
able barrier to the enjoyment of almost all social
and economic rights. This barrier affects both Rus-
sian Federation citizens who have come from other
regions and individuals who have no permanent
place of residence, as well as children without doc-
uments, foreign nationals, and stateless persons.

When this institution was introduced, its princi-
pal distinction from the institution of the Soviet
residence permit known as the ‘propiska” was
proclaimed to be that it was replacing a permit-
based procedure with a notification-based one.
The Constitutional Court has announced many
times that registration is essentially only a means
of counting citizens on Russian territory and is
notification-based, indicating only presence (stay-

ing) at a concrete place of residence. The Court
has also stated that the lack of a propiska cannot
be grounds for limiting rights and freedoms.?*

However, the implementation of registration
rules led to the administrative instrument grow-
ing far beyond the bounds of a simple notification
to the state of an individual’s location. The pres-
ence or lack thereof of registration can even be
said to have become a new means of discrimina-~
tion in many instances, whose victims are the least
prosperous groups since registration is required
for the enjoyment of medical assistance, educa-
tion, and to receive aid and pensions —in practi-
cally all socio-economic areas. The latest amend-
ments, the role and results of which are as of
yetdifficulttoevaluate,aredesignedtobringregistra-
tion back into the fold oflegal and social state policy.

The amendments are introduced by the Decree N
885 of 11 November 2010 of the Government of the
Russian Federation “On the introduction of changes
to the Rules of registration and removal of Russian
Federation citizens from the registry according to
place of stay and place of residence within the bor-
ders of the Russian Federation.” Beginning on 1 Jan-
uary 2011, notification of registration may be given
online, in a simplified procedure. Regardless of
amendments in a generally positive direction, there
are no guarantees even under the new procedure
that the registration will cease being a mandatory
requirement for the enjoyment of rights and will dis-
appear from the lists of “required documents” estab-
lished by state agencies for access to social services.

Social and economic rights are most frequently
violated in relation to the most vulnerable groups,
including victims of structural discrimination,
whose basis is often membership in an ethnic mi-
nority. As the example of permanent registration
demonstrates, these formal conditions for access
to the enjoyment of social and economic rights
are often a de facto “prerequisite” which cannot
be negotiated by those most in need of social pro-
tection. Without ownership or the right to use liv-
ing quarters, people as a rule do not have a per-
manent registration and do therefore not qualify
as “in need of improved living conditions.” They
also experience difficulties in applying for assis-
tance and are practically without free medical care.
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Thus a discriminatory approach by state agencies
that provide social services results in deprivation
of the opportunity to exercise social and economic
rights. Any application for social services in what-
ever field (health, education, or social security)
demonstrates the approach of the state agencies
and services to the exercise of social and economic
rights by foreign nationals, stateless persons, and
ethnic minorities who experience difficulties ac-
quiring personal documents. It is a manifestation
of the discriminatory approach to these groups,
which is exacerbated by the fact that categories
that experience discrimination live in extremely
difficult social and economic condition. The in-
ability to independently enjoy their rights and
the lack of will of state agencies to take positive
measures toward their integration leads to dif-
ficult and often irreversible social consequences.
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2. Violation of Rights and Discrimina-
tion Against Migrant Workers

The provisions of Article 2 of the Univer-
sal Declaration of Human Rights, Article 2
of the ICESCR and of Article 14 of the Eu-
ropean Convention for the Protection of Hu-
man Rights and Fundamental Freedoms carry
a general obligation of non-discrimination of
any kind, including that based on citizenship
and national origin. This acquires particular
significance for states that receive migrants.

Russia is the largest center of migration in the
Eastern hemisphere.? According to data from the
International Organization for Migration (IOM,
2008), approximately half of those arriving in
Russia lack stable employment in their home-
land.?® According to specialists, around 40-50%
of migrants may be considered extremely poor,
since their earnings in their native countries are
insufficient even for food and essentials.?” This
migration has an involuntary nature and many
migrants are in an undocumented situation.’®

Once in Russia, they are often subject to an
openly hostile attitude of the population which
creates an environment which fosters violations
of their social and economic rights. In recent
months and years, they have been targeted with
violent attacks committed by neo-nazi groups,
while very few state institutions consider that
they have a duty to provide support and protec-
tion to the victims. It is important to bear this
background in mind when considering the par-
ticular social and economic problems faced by
migrants. An attack documented by ADC Memo-
rial committed by nationalists against citizens of
Tajikistan in St Petersburg, is a clear illustration.

The Yu. Brothers (Fariddun, Firdavs, Firuz, and Fur-
kat) contacted ADC Memorial after being attacked
by armed nationalists. One of the brothers had re-
ceived serious knife wounds and only survived be-
cause he was able to summon his brothers for help,
who had managed saved him from the armed attack-
ers. From the very beginning of the investigation into
this incident, police failed to carry out the actions
necessary to investigate the crime as a hate crime,
despite its high degree of public danger; on the con-
trary, they attempted to assemble evidence that the
foreign citizen victims were themselves at fault.

On December 11 at around 10 a.m., Firdavs was go-
ing to work through the Tavrichesky Park in St Peters-
burg (200-300 meters from Tavrichesky Street) and his
younger brothers were at home. Coming toward him
were four radical nationalists, Nazi skinheads (three
men around 20 years old and one young woman, all
dressed in black and wearing black boots with white
laces). One of the men pushed Firdavs and the others
surrounded him and began shouting (calling Firdavs a
wog), and then the woman spat out her gum at Firdavs.
All four then rushed at him and began beating him. The
attackers were armed with a knife and a knuckle duster.
Passers-by saw what was happening but did not inter-
fere; only one woman tried to stop the violence, urging
them to put down their weapons, but without success.

Firdavs sent a callback SMS to his brother’s telephone.
His brother immediately called him back. Firdavs had
time to yell that he was being beaten in the park, and his
brothers came running to his aid. They ran to the park and
saw their brother lying on the ground in a puddle of blood
and the Nazis beating him. One of the attackers immedi-
ately attacked the youngest, Furkat, and he became in-
volved in the fight. Firuz, who arrived later, saw his broth-
ers being attacked and also began defending them. At that
time Furkat was struggling with an attacker armed with a
knife and one of the Nazis was also wounded as a result.

The brothers then took Firdavs, who was seriously
wounded, to a polyclinic. He was bleeding, had knife
wounds in his eyes, chest, and shoulder, a concus-
sion, a bruised kidney, and injuries to the forehead,
as confirmed by medical records. The doctor on duty
examined Firdavs, found seven serious wounds, de-
termined the injuries to be life-threatening, and called
an ambulance. Firdavs was taken to the hospital where
the attackers, as it later turned out, were also taken.

At that time his brothers Firuz, Fariddun, and Furkat
were taken to the police station. Furkat was charged
with inflicting serious bodily harm. He was detained
for five days and then released, but his documents were
retained for several more days. The nationalist aggres-
sors who attempted to murder Firdavs and inflicted life-
threatening wounds on him have not been charged with
anything either in December, 2010 or January, 2011.

Three days later (on December 14) the wounded Fir-
davs was released from the hospital, although his con-
dition required future hospital treatment, as confirmed
by medical records (for example, the stitches were only
removed from his eye on the eighth day). Firdavs con-
tinues to have problems with his vision; breathing dif-
ficulties (injury to the nose), a concussion, and shock
have also been noted. On December 24 Firdavs vis-
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ited an ophthamologist, who observed his injured and
swollen eye, which limits his functional work ability.

Firdavs was visited in the hospital by his fourth
brother Fariddun (he had requested the day off and
has verification from his employer; on the day of
the incident he had been working in another place).

The Nazis who were in a nearby ward at the same
hospital identified him as having attacked them. Po-
licemen detained Fariddun right in the hospital, put
handcuffs on him, and took him to the police station.

At the police station, they began beating Fariddun, in the
presence of the Nazis who had attacked Firdavs no less.
Police officers tried to get him to confess that he took part
in the fight, despite the fact that he had an alibi. He was
released the next morning. Charges were also filed later
(in 2011) against Firuz and Fariddun for administrative
violations; they had allegedly been cursing that day in the
middle of town (on Liteyny Prospect). The charge was
so obviously contrived there are grounds for those who
filed it to be found liable for exceeding their authority.

Thematterremainsunderinvestigationatthepresenttime.
All the brothers are being provided with legal assistance
and they may succeed in having proceedings instituted
against the nationalist attackers, demonstrating thereby
that the brothers were forced to defend themselves.

Migrant workers are often forced to migrate due
to socio-economic reasons. Their primary goal
therefore is the search for work in their host
state. They suffer numerous violations of labour
law by employers, intermediary firms, and other
unscrupulous participants in employment rela-
tions. Moreover, in order to work legally, for-
eign nationals must fulfill all administrative re-
quirements of the host state, which also creates
numerous difficulties and encourages abuse.

This report examines only some of the prob-
lems foreign nationals encounter in attempting
to exercise their right to work and other social
and economic rights in the Russian Federation.

The Quota System and the Problem of
Legal Status

The current Federal Law “On the legal status of
foreign nationals,” which establishes quotas for
migrants, is based on the principle of protection
of domestic labour market. Quotas are confirmed

yearly by the Government of the Russian Federa-
tion upon the proposals by executive agencies of
Russian federal subjects. The quotas take the de-
mographic situation in the relevant region (town,
republic) into account, as well as that region’s
capabilities for employing foreign nationals.

The initial system of quotas applied only to citizens
for whom visas were required. Quotas for foreign
nationals arriving through a visa-free procedure
were introduced in 2007. In 2008 professions and
qualifications essential to the Russian economy be-
gan to be considered when issuing work permits.
Applications for assignment of the quota by re-
gions must be submitted by August 1 of the preced-
ing year. Regional authorities in their turn collect
applications from commercial entities, which must
submit applications for the following year before
May 1 of the current year. In recent years the Gov-
ernment of the Russian Federation has regularly de-
creased the quotas for foreign workers.According
to Decree No 895 of the Government of 12 Novem-
ber 2010, Russia’s requirement for migrant work-
ers for 2011 will be 1.7 million individuals. This is
approximately 200,000 less than for 2010. Of these
the most frequently hired will be workers to work
in mining and capital mining operations, as well as
in construction and installation and construction
repair. More than 530,000 work permits were allot-
ted to these categories. Unskilled workers make up
the second most numerous category, with 388,600
permits. In third place with 109,500 permissions
was the category of leaders of institutions, organi-
zations, and enterprises.”’ The Ministry of Health
and Social Development is supposed to issue an
order dividing the quotas among the regions based
on their specific requirements. The draft of the or-
der is already prepared and is undergoing approval
procedures in the departments concerned. Most re-
gions have lost a portion of last year’s quota. “The
decrease in number of workers hired from abroad
can be explained by the fact that in July 2010 new
mechanisms for attracting foreigners were intro-
duced, namely the patent system for workers com-
ing for employment with a physical person and
the invitation of foreign citizens who are highly
qualified specialists to whom quotas don’t apply,”
explained Tatyana Blinova, Director of the Depart-
ment of Employment and Labour Migration of
the Ministry of Health and Social Development.*

ADC “Memorial”/PAGE17



Discrimination in the Enjoyment of Social and Economic Rights by Ethnic Minorities and Migrants in Russia

Specialists disapprove of the quota system in gen-
eral. It is not based on a real need to protect the
domestic labour market and does not permit ad-
equate assessment of the need for foreign work-
ers, since at the time application is made only the
largest employers can predict their worker require-
ments for the coming year. Directors of state agen-
cies also acknowledge the deficiencies of the quota
system: “For large-scale business with thousands
of workers, the quota system should work,” says
K. Romodanovsky, Head of the Federal Migra-
tion Service (FMS) “But for small and mid-size
businesses a more flexible approach is needed.”!

Finally, this system essentially not only fails
to eliminate irregular immigration, but encour-
ages it. Quotas are generally reached by the
fourth month and almost every migrant worker
that comes to Russia in May or later of each year
no longer has an opportunity to be legalized.
Human rights organizations advocated for pro-
posals that would eliminate the quota system,
leaving for the state only the function of regulat-
ing the relationships of foreign workers and their
employers under which both the employer and the
foreign worker would bear increased responsibil-
ity for complying with employment agreements.

Lack of Support to Migrant Workers From
Home States

Another factor that aggravates migrant workers’
situation in the Northwest is the lack of diplomat-
ic state representatives from the countries of their
citizenship. Although St. Petersburg is the second
most populated city in Russia and receives a sig-
nificant portion of migrants from CIS countries, it
has no consulates from Uzbekistan, Tajikistan, or
Kyrgyzstan. If citizens of these countries lose their
documents or have other problems, they must go
to the consulates in Moscow, since consulate rules
require a personal appearance. Because of this, a
foreign national risks being detained by Russian
law enforcement while traveling to Moscow. Sec-
ondly, he must spend money on a ticket while in
an extremely difficult material situation. Foreign
nationals often request to be accompanied by ADC
Memorial staff for safety reasons while traveling to
their consulates, as documents of foreign nationals
are confiscated by employers and salary not paid
for an extended period of time. It should be not-

ed that in Russia it is not possible to buy a train
or airplane ticket without an identity document.

The Russian Ministry of Internal Affairsand the FMS
routinely criticize the Central Asian governments
for the lack of representatives in St. Petersburg.
Theoveralllack ofthenecessary social and legal help
fromthe countries of citizenship shouldalsobenoted.
Yet according to the Vienna Convention on Con-
sular Relations, one of the basic functions of any
consular institution is “helping and assisting na-
tionals, both individuals and corporate bodies, of
the sending state.” Representatives of these govern-
ments often do not display the necessary concern
for their citizens who find themselves in a difficult
situation on Russian Federation territory. This is so
not only in instances that require social and mate-
rial assistance but also with regard to situations of
difficulties completing the necessary documents.

Migrant workers’ lack of legal support and as-
sistance from their countries’ consulates at their
place of temporary residence combined with
abuses by employers of their status and lack of
rights leads to the development of semi-crimi-
nal structures that hide behind the mask of the
“ethnic diaspora” and who present themselves
as “honorary consuls.” These structures not only
fail to provide legal assistance, but commit fraud.
Samida A. consulted an attorney with the St. Peters-
burg Regional Social Organization of Compatriots of
Uzbekistan “UMID” after her passport was retained
by an unscrupulous employer. She was required to pay
8,000 rubles without any contract for the provision of
consultative services. Samida received no legal assis-
tance and was not even advised to make a police report.

According to Z. N. Kayumov, General Consul of
the Republic of Uzbekistan, RSO “UMID” also en-
gages in falsification of certificates of return that
verify the identity of citizens of Uzbekistan who
have lost their passports. Criminal cases have been
instituted against citizens of Uzbekistan detained
in the Pulkovo-2 airport with false certificates.

Problems Securing Documents for Foreign
Nationals: Intermediary Firms Complicit in
Human Rights Violations

One consequence of the quota system and the dif-
ficulty of receiving permission to work and per-
mission for temporary residence is that migrant
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workers, instead of obtaining these documents at
the FMS, turn to intermediary firms. These firms
engage in placing foreign nationals on the migrant
registry, arranging work permits for them, assist-
ing in clearing the medical commission, and so
forth, although the law requires apply directly to
the FMS. So the activity of these firms is not clear
and not perfectly legal; even the state announce-
ments heard in crowded places such as the Metro
warn migrants away from their services, but these
firms continue their activities. Thus the follow-
ing limited companies, amongst others, are ac-
tive in St. Petersburg: “Zakonnoe pravo” (“Legal
Law”), “Pravo” (“Law”), “Vozrozhdenye” (‘“Re-
naissance”), ‘“Novyi Svet” (“New Light”), “In-
ostranets” (“Foreigner”), “Edinstvo” (“Unity”).

There are several reasons why migrant work-
ers can be subject to abuses by these firms:
- the migrants low level of literacy, insuf-
ficient language skills, and lack of pri-
mary (fundamental) legal knowledge;
- the lack of necessary, widely accessible, and suf-
ficiently official information provided by autho-
rized state agencies, which should assist migrant
workers find their bearings and integrate into the
social and employment environment with the few-
est difficulties; the requirements of Russian mi-
gration law and the legal (official) procedure for
receiving documents necessary for legal work, the
basics of labour legislation, and so forth have not
been sufficiently made known to foreign nationals;
- the widespread advertising campaign by interme-
diary firms that deceptively claim to be “associ-
ated” (by using the term “municipal” and official
state and municipal symbols), with official services
that assist migrants and entice them with promis-
es of swift document formulation, no queues, and
guaranteed provision of temporary registration, health
record and training books, work permits, and so forth;
-advice from“‘close”’ acquaintances, friends, orcompatriots,

who often claim to have used the services of these firms.3*
One of the main reasons these intermediary firms flour-

ish is the difficulty of administrative pro-
cedures for processing documents legally,
such as queues at FMS, groundless refus-

als, and the requirement of additional services.
mits and annual registration in St. Petersburg.
These firms’ follow a certain pattern of activity.
Upon the first visit to the office the migrant is
promised assistance within a short period of time

(usually 14 days), including placement on the mi-
gration registry, clearing the medical commission
necessary to obtain a work permit, concluding an
employment contract with an employer, and obtain-
ing a work permit with the FMS. The cost of ser-
vices ranges from 11,000 to 16,000 rubles (275 to
400 euros) which covers payment of the state duty,
translation of the passport into Russian, “assistance”
in clearing the medical commission, the execution
of an employment contract “with an employer who
is prepared to pay taxes on your behalf,” and the
actual payment for obtaining a work permission or
yearly registration (around 5,500 rubles). The cli-
ent need only pay the entire sum in advance and
then pick up the work permit at FMS. If a migrant
agrees he is requested to deposit money and sign
a service agreement, which does not correspond
to the requirements of Russian legislation and is
invalid from its signing, as demonstrated below.

According to the agreement’s terms, the firm pro-
vides only consultative services and has no liability
for its actions. Moreover, the contract contains a
statement of services rendered (the “consultation”)
beneath which the migrant is requested to sign. The
client is not provided with an opportunity to become
acquainted with the signed contract and remains
sure that he will be called in two to three weeks
and asked to pick up his prepared document.®

Several subsequent scenarios of exploi-
tation by such agencies are possible:
1) Provision of services is delayed, and foreign
nationals must leave Russia in order not to vio-
late migration law. Often, however, after spend-
ing all their money on pseudo-legal assistance,
the migrants cannot afford to leave. Thus, they re-
main in the country in an undocumented situation.
2) A fictional migration registration and a false
work permit are prepared, along with false health
record and training books, which turn out to be
invalid upon verification through the official site
of FMS in St. Petersburg. Once this happens for-
eign nationals are at risk of being detained by law
enforcement officials at any time and prosecut-
ed, including criminally. They may also become
the target of wrongful actions by law enforce-
ment officials, including extortion and violence.
3) Foreign nationals have their passports con-
fiscated when services are provided. Mi-
grants then become extremely vulnerable when
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faced with any checks or actions by the police.
All these scenarios most frequently lead to the same re-
sult:theforeignnationalisinanundocumentedsituation.
However, a different result is possible. Intermedi-
ate firms sometimes prepare valid work permits,
indicating that, despite the assurances of the FMS,
it is not only the state structure that can provide au-
thentic documents to foreigners. An informal con-
nection clearly exists that allows the acquisition
of valid documents through private intermediary
firms with some sort of connection with the FMS.
Large numbers of migrants turn to intermediary
firms and to people presenting themselves as their
employees. The vast majority of migrant workers
interviewed by experts from ADC Memorial re-
ceived permissive documents, whether valid or fake,
through these types of businesses. Legal support
and expedited receipt of documents without delays
costs 2 1/2 to 3 times more than if the migrant had
formalized his own documents with the FMS, in
which case he would have had to pay the state duty
for a work permit (2,000 rubles) and undergo a for-
fee medical exam (around 2,500 - 3,000 rubles).

Zevetdin S., a citizen of Uzbekistan, arrived in St. Pe-
tersburg in June, 2009 and immediately completed a no-
tification to be placed on the migration registry. At the
beginning of August he appealed to the legal support
firm “Edinstvo” (44 Nevsky Prospect), where he was
promised he could obtain a work permit and a yearly reg-
istration in St. Petersburg within two weeks for 11,000
rubles. In a telephone conversation the manager stated
that he “worked closely with the FMS” and “up to 50%
of the amount paid would be remitted to the relevant
state agencies.” After paying for the “services” the firm
maintained no contact with its clients, and when the 90-
day deadline for registering in St. Petersburg expired,
the manager informed the migrants that the firm could
not submit the documents to FMS in time and now they
would have to return to Uzbekistan, re-enter the Russian
Federation, and then apply to the firm “Edinstvo” with
a new migration card. In response to people’s demands
for a refund the manager stated it was impossible due to
the “crisis situation.” Zevetdin could not find money to
leave, lost his legal status, and is employed illegally in
one of the villages in Leningrad Province doing repair
and redecoration on apartments.On 15 February, Gula-
sal E., a citizen of Uzbekistan, requested assistance in
obtaining a work permit from the firm “Zakonnoe pra-
vo.” Gulasal was promised she would receive her per-
mit within 14 working days. She paid the firm 11,500
rubles (5,500 for services and 3,000 for assistance in
clearing the medical commission without a line, 2,000

rubles for the state duty, and 1,000 rubles for executing
an employment agreement). Gulasal signed a contract
for the relevant services. The firm continually pushed
back the time to provide the services; Gulasal was only
informed on March 15 that her passport needed to be
translated into Russian. Then she was informed that she
could pick up her permit at the FMS on March 30. How-
ever, the employees there refused to issue her permit,
saying that the FMS had not received any documents
for her. As a result Gulasal had to return to Uzbekistan.

Bakhtiyor H. and Hamid R. submitted 11,000 rubles
each to OO0 “Zakonnoe pravo” to apply for work per-
mits and concluded the relevant contracts on 6 March
2010. The manager, Yuliya Topalova, assured the cli-
ents that the “medical exam” paid for would not even
require their personal participation and that their work
permits would be ready by mid-April. Then, after fruit-
less attempts by Bakhtiyor and Hamid to learn anything
about the results of the firm’s work they were informed
that at the beginning of May that both of them would
be required to go through a medical examination per-
sonally, and that the documents to apply for work per-
mits had not even been submitted to FMS. On 7 May
the temporary registration period ran out for both mi-
grants, and now they are forced to remain on the out-
skirts of St. Petersburg, hiding from the police, with
neither money nor hopes of obtaining work or return-
ing home. Even a trip to the center of town for negotia-
tions with the firm that deceived them is impossible36.

Thus, after agreeing to use “legal counsel firms”
as intermediaries, a migrant worker almost always
risks becoming victim of fraud. However, even if
he acts according to the law and applies directly
to FMS, prepares and submits the documents for a
work permit himself, goes through a medical exam-
ination on his own, he will be forced to make use
of the services of intermediary firms in some way.
For example, there are special lines for medi-
cal examinations from intermediary organiza-
tions and employers; referrals for medical ex-
aminations are given only to representatives
of particular firms or particular individuals.
Sanzhar T., a citizen of Uzbekistan who appealed to
ADC Memorial arranged his documents through the
firm “Inostranets,” but wanted to obtain his referral for
medical examination on his own from the FMS. The
cost of a medical exam without waiting is 3,000 rubles.
The clerk told him that referrals are collected by repre-
sentatives of the firm and are not usually given to ap-
plicants directly. Sanzhar mentioned “Inostranets” and
the clerk replied: “That’s not a firm we work with.”
Then Sanzhar mentioned another name and the clerk
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specified: “From Mazayeva?” She then telephoned this
Mazaeva (apparently another intermediary) and asked
whether she could give a referral to an individual who
wished to submit documents on his own. After receiv-
ing an affirmative answer, the clerk printed the refer-
ral immediately, filled it out, and gave it to Sanzhar.

Thus, as things stand a migrant is forced to resort
to semi-legal assistance from “law firms” and other
intermediaries. On his own, in a legal manner, it
is practically impossible to go through important
procedures like a medical examination and sub-
mission of documents at FMS. This is the precise
reason thousands of people who come to Russia
every year for work continue to turn for help to law
firms and often the only guarantee of migrants’ ob-
taining legal status is the word given by swindlers.

The efforts of migrant workers to obtain either the
documents promised by the firm or a refund are
generally without result. Firms use the tactic of
refusing to meet with clients even if the migrants
request assistance from human rights workers. For
example, the manager and attorneys of the firm “In-
ostranets” refused to meet with staff from ADC Me-
morial for a long time. Rather than representatives
of management, the Memorial office was visited
by people providing “legal defense of business.”
They stated that their task was to supervise the
managers of several firms like “Inostranets” and to
resolve conflicts that arise during the work of these
firms. Although the “legal defense of business”
promised to “sort things out,” their visit did not
lead to any actions in favor of the cheated migrants.

The fact that the number of firms openly promis-
ing assistance in obtaining documents to migrants
does not decrease indicates that law enforce-
ment agencies are not taking the necessary steps
to suppress this type of business conduct; to over-
see the activities of these agencies, to prosecute
and sanction those acting unlawfully. There are
positive developments, however. In the summer
of 2010, upon the petition of ADC Memorial, a
criminal case was instituted against firms work-
ing under the general brand “Inostranets,” and
the petitioners were recognized as victims.>” The
petition is currently being reviewed by the city
procurator, and the firm’s offices are being audited.

The Risks of Working in the “Informal
Sector”

With regard to work in the informal sector of the
economy, the following international legal recom-
mendation must be taken into account: “States par-
ties must take the requisite measures, legislative
or otherwise, to reduce to the fullest extent pos-
sible the number of workers outside the formal
economy, workers who as a result of that situa-
tion have no protection. These measures would
compel employers to respect labour legislation
and declare their employees, thus enabling the lat-
ter to enjoy all the rights of workers, in particu-
lar those provided for in Articles 6, 7 and 8 of the
Covenant. 7These measures must reflect the fact
that people living in an informal economy do so
for the most part because of the need to survive,
rather than as a matter of choice” (General Com-
ment no. 18 on the Right to Work (art. 6 to ICESR).

The concept of the responsibility not only of states
but of private companies (including compliance
with labour rights) is also being debated within the
UN framework as part of the work undertaken by
the UN Special Representative of the Secretary-
General on the issue of human rights and transna-
tionals and other business enterprises. While the
Special Representative will be submitting its final
report, including its Guiding Principles, to the Hu-
man Rights Council in June 2010, the latter has
already unanimously adopted — on 18 June 2008
- the “Protect, Respect and Remedy” framework
proposed by the Special Representative.® Such
framework confirms that while States bear the
primary responsibility to ensure the protection of
human rights, companies also have the responsi-
bility to respect human rights at all times. In the
event a state’s actions are ineffective and that vic-
tims cannot have access to an effective remedy,
additional mechanisms of influencing legal enti-
ties that violate human rights must be introduced.

Migrant workers who have lost their legal status
as a result of the actions of intermediary firms and
who lack the means to return to the country of
their citizenship must nevertheless earn a living.
Since they cannot obtain work legally, they often
become the victims of crime: illegal confinement
(usually by confiscating and retaining their pass-
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ports), forced labour, beatings, and damage to their
health. Often migrants, hoping for the assistance of
“acquaintances” in obtaining work are subject to
threats not only to their own earnings but to their
lives and health. Such conduct is in contradiction
with Russian labour legislation as well as with both
the UN and the ILO standards on labour rights.

In mid-January 2010 a construction company that had
missed all delivery dates for an elite 16-floor complex
called “Saima” that belonged to ZAO Lenstroitrest (Vy-
borg, Leningrad Province) decided to complete construc-
tion immediately by utilizing the assistance of criminal
intermediaries and cheap migrant labour. Seven citizens
of Uzbekistan were invited to work by a certain Rus-
lan Verdyuk, who presented himself as a foreman. The
“foreman” proposed the migrants install aerated con-
crete partition walls for the sum of 11,000 rubles for the
entire brigade per story. No job placement contract, tem-
porary registration, or permission to work in Leningrad
Province was arranged. Dissatisfied with the conditions
of the oral agreement, the migrants announced several
days later that they were declining the work. In addition
three of them had been detained by FMS officials on the
street and fined for violating the residence regulations,
and their passports had been confiscated until they paid
a find of 5,000 rubles each. Verdyuk decided to force
his charges to work. During the night he broke into the
apartment where the migrants had settled, accompanied
by two pseudo-policemen (solidly-built men in camou-
flage). The “policemen” took the workers’ passports and
cell phones, accompanying their actions by threats and
beatings, and Ruslan told them that the migrants would
receive their documents, money, and possessions back
only after completing the full scope of work at Saima.
He then left, padlocking the door from the outside. For-
tunately one of the workers had managed to hide his cell
phone and reached human rights workers. After long ne-
gotiations Verdyuk agreed to return the four passports
to his captives. After many days of confinement, the
migrant worker victims left Vyborg with fine receipt but
with no money or cell phones..In addition to obviously
criminal “employers,” which are directly involved
in the commission of abuses, foreign nationals often
work without official permission, which means that
juridical persons cannot be prosecuted for using an
oral employment agreement instead of a contract.

In mid-November 2009, ten citizens of Uzbekistan and
Tajikistan, who worked at the fish processing plant
“ROK-Baltika,” located in the village of Vistino in
Kingisep District of Leningrad Province, requested help
from ADC Memorial. For several years migrant workers
had been recruited to work at a fishing collective farm

by the intermediary firms OOO “Victoria” and OOO
“Prodservis.” They unloaded trailers, sorted the catch,
worked in the canning area, and loaded and transport-
ed the finished product. The intermediary firm and the
fish plant did not execute official contracts with their
workers, but limited themselves to oral agreements on
a project basis. Sometimes for accounting reasons they
would execute fictitious contracts with individual that
indicated an extremely low “official” salary. According
to workers at the fish processing collective farm, up to
80 migrant workers laboured in production at various
times. In May of 2009 new workers came to the col-
lective farm from Central Asia. They had temporary
registration and permission to work in St. Petersburg.

It turned out that six of them needed permission to work
in Leningrad Province, and in May they gave their pass-
ports to the secretary of the fish processing plant “ROK-
Baltika” to arrange this permission. She in turn gave the
documents to the firm “Prodservis.” As of July of 2009
these people wound up without identity documents. A
criminal case was instituted against OOO “Prodservis”
and all documents connected with the company, includ-
ing passports, were confiscated by the Directorate for
Combating Economic Crimes, and the leadership was
placed under scrutiny. However, the clients of “Prod-
servis” did not cease working at the fish plant; they
worked twelve hours a day, mostly in the packing area,
without receiving a salary. Lacking passports, the work-
ers became easy prey for the border patrol, and police,
and the FMS. The workers (both those with and with-
out documents) were detained five or six times during
regular raids by these agencies and forced to pay a fine
of 2,000-2,500 rubles each time. The leaders of the fish
plant unfailingly responded to their continual requests
for payment of the money earned with promises to set-
tle accounts “tomorrow,” and the migrants continued
working. The forced labour continued until November
8, 2009. When the migrants’ assistance was once again
required to unload a trailer, all ten of them refused to
work, demanding the return of their passports and the
payment of their salaries. It was then the migrants ap-
pealed to ADC Memorial. After pressure from human
rights workers, OOO “Rok-Baltika” was forced to be-
gin paying salaries, but the amount paid corresponded
to the fictitious contracts of the workers with the in-
termediary firm OOO “Viktoriya” and came to around
3,000 to 4,000 rubles per month. For example, Hasan
Urunov received only 30,000 rubles for his more than
five months of labour as a driver. Gulom Kabylov re-
ceived payment only for August and September in the
amount of 21,000 rubles, only half of what he had been
promised. Rasul Choriev, an unskilled worker, received
6,000 rubles for five months of work. Moreover, the
managers of the fish plant devised yet another means of
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profiting from the workers’ situation. The striking work-
ers were ordered to pay 70 rubles per day each for the
time spent on the territory of the business, supposedly
as compensation for electricity. In total, the workers
were charged 97,000 rubles for five months of lodging.

The deceived workers decided to leave Leningrad Prov-
ince and began gradually at their peril, to make their way
to St. Petersburg without documents or money in order
to find even any sort of work there. In January, 2000 they
contracted to clear snow in the Petrodvorets District of
the city. Around ten persons, mostly citizens of Uzbeki-
stan, wound up under the care of several intermediaries
(including a local policeman). Their unofficial “em-
ployer” this time was the regional Housing and Commu-
nal Services Department (HCSD). The migrants were
promised payment of 10 rubles for each square meter of
snow cleared, with the payment deferred until the end of
February. Nobody kept track of the cleared meters. As
a result after almost a month of heavy labour the work-
ers had to make do with 4,000 rubles for three people.

Due to their irregular situation, the migrants are
afraid to turn to the police to protect their rights,
since they correctly surmise that law enforce-
ment officials would treat them not as victims of
crime but as criminals who had violated the resi-
dence regulations of Russian Federation territory.

For this reason migrants attempt to protect their
rights by turning to dubious intermediaries (in-
dividuals), sometimes from the migrants’ envi-
rons. In exchange for a specific share, these in-
termediaries arrange for the payment of salary by
unscrupulous employers, release from custody,
and resolve other conflicts that foreign nation-
als find themselves in the Russian Federation.

The intermediaries often act “under cover” of
providing legal assistance to migrants. Some-
times this dubious intervention is organized by
citizens of the states from where the migrants
come, making use of connections and influence
and often using criminal means of influence.
Negotiations using third parties to resolve settlement
oflabour disputes can be considered a positive expe-
rience but unfortunately not a model. Labour legis-
lation provides for these mechanisms, but they apply
only for individual companies and when individual
and collective contracts and the active assistance of
labour unions are present, as is rarely the case for
migrant workers. Instances of peaceful resolution
of conflicts are fairly rare in the “informal sector.”

In August 2010 citizens of Tajikistan requested help
from ADC Memorial (Hurshed and Farhod N, Djamshed
and Farhod S.). The case concerned the non-payment
of promised wages for construction work. From April
through September, 2009 migrant workers worked in a
brigade under the leadership of a foreman, who it later
turned out was not formally employed with the construc-
tion company. An appeal to the procuracy produced no
results since there was no proof besides the testimony
of the workers themselves that the work had been done.
At the intervention by ADC Memorial several meetings
were arranged with the participation of representatives
of the construction company, the workers, and ADC
Memorial staff. As a result of negotiations with the
company’s representatives an agreement was reached to
pay compensation to the workers. In this case the pro-
tection of rights in court would have been impossible, as
not only was there no employment contract but even the
oral agreement had been concluded with a “foreman,”
who was not on staff with the construction firm. Unfor-
tunately, given the full impunity with which businesses
that violate the rights of migrants can act, protected by
representatives of state agencies, the companies have
no real motivation to negotiate with anyone, let alone
with representatives of human rights organizations.

Yet another example of confronting a lawbreak-
ing company directly is the filing of claims in the
workers’ interest (with demands to observe labour
rights, pay salary, etc.). This can only be effective if
there is a real possibility that unscrupulous employ-
ers may be prosecuted by a state agency (labour in-
spection, prosecutor, judge) upon filing of a request.

The above-described violations of migrant work-
ers’ rights are widespread not only in private com-
panies or in the “shadow economy” but among the
organizations that provide social services. For ex-
ample, organizations of the housing services sys-
tem often employ migrant workers unofficially.
According to information from the St. Petersburg
Prosecutor’s Office, illegal employment of mi-
grants in housing services occurs in all districts of
the city. The same picture can no doubt be observed
in other regions of the Russian Federation, since
housing services is one of the main areas that uses
migrant labour. Although employers and officials
have been prosecuted, the rights of foreign work-
ers continue to be violated. Procuratorial inspec-
tions are aimed at uncovering violations rather than
at the protection of the rights of “illegal workers.”
According to a statement by the press service of the mu-
nicipal Procurator: “The Procuracy of St. Petersburg con-
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tinues to inspect employers that recruit foreign citizens
for work as caretakers and yard-cleaners. As arule the tar-
gets of the audits are management companies and Hous-
ing and Communal Services Departments who increas-
ingly frequently fill their vacancies with foreign nationals
who have come from countries in a visa-free procedure.

Preliminary audits through the city have shown that only
very few management companies enter into employment
contracts with foreign nationals and notify the Federal
Migration Service, the State Workforce Agency, and the
tax services that they have been hired. At the same time,
the fact of illegal employment of migrants in the sphere
of HCS continues to be uncovered in all districts of the
city. As a rule, the unofficial employment is accom-
panied by the settlement of migrants in dilapidated or
condemned housing under the control of management
companies, which ensures the cleaners are attached to a
specific territory. For example, in August, 2010 a large
number of foreign nationals were discovered living in
a dilapidated building at 28 Staro-Petergof Prospect
during an audit. Two among those detained worked
as janitors nearby without the appropriate formalities.

According to the results of a audits, the city procurator
instituted two administrative cases under Article 18.15
of the Code of Administrative Offences (unlawful so-
liciting of labour activity in the Russian Federation of
a foreign national or stateless person) against the tech-
nical manager from the management company ZAO
“Stiles,” who had taken them on for employment. The
case has been examined and the technical manager was
held administratively liable and fined 50,000 rubles.”’

Due to heavy snow in the winter of 2009-2010
problems arose in St. Petersburg clearing the snow
and ice from roofs. Many municipal housing ser-
vices solicited foreign workers (without utilizing
contracts) to perform the difficult and dangerous
work of clearing snow and ice from the roofs. The
communal services did not provide safe working
conditions and when accidents occurred (often fall-
ing off the roof with fatal results) could not be held
responsible due to the lack of a contract and formal-
ities. Many foreign nationals who received serious
traumas in clearing snow from roofs but could not
receive any compensation due to their irregular sta-
tus turned to ADC Memorial in 2010. One of them
lost the ability to work as a result of falling off a
roof, but even in that instance it was impossible to
demonstrate the responsibility of the communal ser-
vices that solicited migrants to perform dangerous
seasonal work under illegal working conditions**

Violation of the Rights of Migrant Workers
by Intermediary Recruitment Agencies

Labour rights established by legislation may be
exercised within the relationship between two sub-
jects, the employer and employee, under state su-
pervision. Both the employer and employee have
rights and responsibilities in the labour realm, the
violation of which can result in liability. If this
procedure is violated even basic labour rights and
guarantees such as the right to a fair wage can-
not be implemented. Migrant workers frequently
find themselves in such a situation. Due to viola-
tions of work permit rules they cannot avail them-
selves of the protection of labour law. Employers
use various arrangements to avoid complying with
the rights of migrant workers, presenting them as a
mutually convenient relationship. Foreign nationals
are provided with the opportunity to receive work
without observing the “formalities,” often without
the necessary documents, and the employers re-
ceive cheap labour. In this sense it is particularly
important to take into consideration, according to
General Comment 18, that the “States parties must
take the requisite measures, legislative or other-
wise, to reduce to the fullest extent possible the
number of workers outside the formal economy ,
workers who as a result of that situation have no
protection.”*  Since almost all employers that re-
cruit migrants attempt to avoid the formalities of
employing foreign workers, it becomes the normal
situation for the labour market, and those who at-
tempt to hire migrants officially are in an economi-
cally less favorable position than their competitors.
As the practice of protecting the rights of migrant
workers in St. Petersburg demonstrates, one of the
widespread arrangements is the use by employers
of the services of intermediary firms that special-
ize in hiring of foreign workers (“outsourcing”).
Almost all foreign nationals that have sought as-
sistance in protecting their rights have no employ-
ment contracts (or even retainer contracts) with
the organizations where they actually work. They
worked in retail grocery store chains, such as
one widespread St. Petersburg chain of grocery
owned by an influential business group. They also
worked at the gas stations of a prominent oil com-
pany. All arrangements, including the concluding
of employment contracts and the payment of salary
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were handled by small outsourcing firms. Regard-
less of the ultimate employers’ tremendous demand
for foreign nationals to performunskilled work, they
do not offer official employment for foreign nation-
als. Theiremployment advertisements require “only
citizens of the Russian Federation”. For soliciting
migrant workers, however, the services of special-
ized firms are used. Among the firms we learned
of from the migrants: are “Lingtoniya,” “Klin-
master,” “Megapolis,” “Nis,” and many others.

Generally speaking the arrangement for recruit-
ing workers can be described as the interaction
of three fundamental subjects: the foreign work-
ers, the intermediary firms, and firms that are the
ultimate employers, as a result of which the legal
relationship between employer and employee that
is necessary to enforce labour rights disappears.
Employees (“managers”) of the intermediary firms
actively solicit foreign nationals, promising em-
ployment. According to evidence submitted by mi-
grant workers, they receive information from un-
official channels (from acquaintances, often even
before arriving in Russia). If the migrants lack the
necessary documents (primarily work permits),
these firms offer assistance in obtaining them that
is not always legal (as previously demonstrated),
and subsequently deduct the cost of their services
from the migrants’ salary. The necessary medical
documents (certificates, health record and training
books) are often prepared without direct interac-
tion with medical institutions. Foreign nationals
sign employment contracts with an intermediary
firm, but a copy of the contract is generally not
given to the workers (although providing copies
for each of the parties is one of the basic legislative
requirements for any contract). This is done inten-
tionally, since should a conflict arise it becomes
practically impossible to prove the fact of an em-
ployment or any agreement relationship with the
firm. As the general director of one of the outsourc-
ing firm stated during questioning by law enforce-
ment agencies: “How will you prove it? I’'m see-
ing these people for the first time!” Any attempts
to request a copy of the contract from the firm is
met either with refusal or a threat of being fired.

Subsequently the hired migrants are sent off to one
of the large chains (of stores or gas stations) for
work as packers, loaders, cleaners, and unskilled
workers. The actual place of work can change

depending on an employer’s requirements. The
worker is simply told that the next day he should
report to Store No. 126 instead of No. 125 as pre-
viously. As already noticed, employment relation-
ships between the “store” and the worker do not
formally exist, and therefore employers don’t con-
sider it necessary to comply with the rights and
guarantees of occupational safety (it may estab-
lish a 14-hour day without days off, vacation, or
paid sick leave). The salary is paid by the staff of
the outsourcing firms. Delays in pay are consid-
ered the norm and are explained as a lack of funds.

The de facto employer and the intermediary firm
are almost always connected by a retainer services
contract, of whose conditions the workers are not
informed. Presumably the stores pay a part of their
profit to the intermediary firms to cover the work
of the foreign workers. The hiring firms them-
selves decide what part of these sums to pay to the
workers, retaining the rest of the money as profit.
It is pointless to appeal to the workplace if salary
is delayed or not paid. The employers will indicate
they’ve already paid the “salary” of the workers
to the hiring firm, whose payment arrangements
with the migrant workers don’t involve them.

This arrangement not only encourages the violation
of migrant workers’ rights (and is used specifically
for that reason) but hinders the subsequent protec-
tion of rights. Law enforcement agencies (such as
labour inspection and the special subdivisions of
the FMS) refer to the lack of a legal prohibition
on outsourcing, and it is difficult to demonstrate
factual employment relations in court. It is often
impossible to obtain documents that confirm the
work (for example a shift chart) since naturally it
is not to the employer’s advantage. Additionally,
when contacting law enforcement agencies the sta-
tus of a foreign national will be checked, as will
the authenticity of all documents, which also hin-
ders prosecution of intermediaries and employers.
Foreign nationals either leave for their country of
citizenship without ever receiving their salary or
obtain documents through firms (most frequently
fictitious notifications of registration) and therefore
cannot rely on the protection of the state. Any pro-
tection of labour rights is made difficult by the un-
equal position of employee and employer, particu-
larly for categories of workers like migrant workers.
If the migrant’s position is irregular, an attempt to

ADC “Memorial”/PAGE25



Discrimination in the Enjoyment of Social and Economic Rights by Ethnic Minorities and Migrants in Russia

request protection of one’s rights from law enforce-
ment agencies can lead to administrative expulsion.

After receiving a false registration, as well as false
work permits and a health record and training book
that is also false (of which the migrant workers are
unaware since they usually do not have Internet ac-
cess to verify the documents and the intermediary
firm has assured them of the legality of the docu-
ments provided to them), the migrant workers be-
gin seeking appropriate work. It is at this point they
encounter representatives from an employment
agency engaged in illegal services. There are many
such firms, and they all work according to a specif-
ic plan of operation. One of these firms of “suppli-
ers” of migrant workers to the labour market of St.
Petersburg and Leningrad Province is OOO “SPb.”

The activity of OOO “Megapolis SPb,” accord-
ing to information on its website and confirmed by
foreign nationals that have sought help from ADC
Memorial, is the so-called provision (“rental”) of
personnel to a third party; that is, one of the varia-
tions of lowering the overhead of a company that
participates in the arrangement. Usually this type
of service is called “outsourcing” or “outstaffing,”
but these terms are very provisional since they
have no legislative definition. The essence of the
service is that one company enters into an employ-
ment relationship (OO0 “Megapolis SP6”) with
the workers. The company provides its personnel
for the ultimate use of another company according
to a retainer service contract for the performance
of a specified amount of work. The work is usu-
ally unskilled and heavy labour in the client com-
pany’s operations. The personnel recruited by the
contracting company takes the place of the client
company’s staff on a full or partial basis and are
hired only for work on request of the client compa-
ny. The client company does not pay salaries vaca-
tions or sick leave etc. to these workers, but settles
accounts for services directly with their employer.

Here is a sample online advertisement for “personnel
outsourcing”: “Let us replace two of your on-staff idlers
with one of our freelance industrious and unassuming
Tajiks where you need it. He’ll do the very same work
for less money. He won’t shirk his duties, call off work,
or demand his rights. Whether you need one or a thou-
sand workers, even with a demanding work schedule,
there is no problem. You’ll have them in a week! If you
don’t care for one of them (perhaps his hair is too long),

he’ll be replaced within a day. Contact us. It’s easy and
won’t take more than a couple of days. Starting next
week you’ll be saving up to 35% of your payroll.”42

Mikhail Maksakov, the “Director of the Division of
Field Marketing” of the firm Bounty Retail-Promo-
Merchandising, confirmed in an email to ADC Me-
morial that he does engage in deliveries of a “live
product” in any quantity and for any type of work
and his “outsourcing company” is flourishing®.
After executing employment agreements, OOO
“Megapolis SPb” does not distribute them to the
migrant workers upon various pretexts, which will
not only hinder but render impossible any future
legal procedure for resolving a labour dispute
with the employer. After signing an employment
agreement with OOO “Megapolis SPb” migrant
workers are sent to work at various companies
in St. Petersburg and Leningrad Province: the
grocery store chains “Pyatyorochka” and “Kvar-
tal,” the seaport, and construction companies.

Despite the fact that the Labour Code of the Rus-
sian Federation establishes and provides detailed
regulation of the right “of every employee to eq-
uitable work conditions, including conditions
meeting safety and health requirements, the right
to rest and leisure, limitations of working hours,
provision of daily rest, days off and non-working
holidays, paid annual vacations,” these rights are
almost always violated with respect to migrant
workers. Even within the same workplace differ-
ent working conditions can be created for Russian
citizens and migrant workers. An employee solicit-
ing a workforce through “outsourcing” considers
himself free from providing the labour and social
guarantees provided for by labour legislation. Mi-
grant workers’ lack of contracts, problems with
documents, weak knowledge of the law, and fear
of law enforcement all place them in a vulnerable
position, one that is completely dependent on the
actions of the employer, which leads to systematic
violation of working conditions with impunity.

Thus according to the testimony of workers at a
large St. Petersburg grocery store, their work-
day consists of 15 hours (from 8am to 11pm).
Only a 10-15 minute break is provided for lunch
and there are frequently no days off. Sick days
are also not paid and therefore many foreign
workers go to work even when they are sick.
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After working for 45 days, migrant workers re-
ceive a salary for 30 days only. The amount OOO
“Megapolis SPb” owes its workers doubles with
every period worked. Leaving the amount of sal-
ary owed for 15 days serves as a unique method
for retaining the employee. The longer a worker
continues working at OOO “Megapolis SPb” the
harder it is for him to leave, since the sum of sal-
ary owed that will not be paid upon leaving is an
economic restraining factor. Although the prom-
ised salary comprised 600-650 rubles per day, the
migrant worker receives a salary of 7,000-9,000
rubles after working 45 days. The rest is retained
for formulating health record and training books
(even when migrants formulate it themselves),
for an apron (uniform), and “for termination.”
The companies also deduct various fines (not
provided for by the Labour Code as penalties)
for being late to work, coming back late from
lunch, and leaving work “early.” However, the
rights of Russian Federation citizens, are observed
in the scope provided for by the Labour Code.

Abdulaziz K. concluded a contract with OOO “Mega-
polis” and was not given a copy of the contract. Ab-
dulaziz worked at a Lukoil gas station, with a work-
day of 8am to 10pm. Between July 1 and August 18
he had one day off. In August, 2010 he was asked to
sign a letter of resignation 15 days before separat-
ing from employment. Abdulaziz quit on August 18,
but did not receive his wages for July and August.
He had been promised 600 rubles a day. The manag-
ers of “Megapolis” initially promised to pay what was
owed “next week,” then stopped answering his calls.
Parviz A. signed an employment agreement with OOO
“Megapolis SPb” on July 24. He was not given a copy of
the contract. At the direction of OOO “Megapolis SPb”
he worked as a packer for the “Kvartal” retail chain. His
work day was 15 hours long, from 8am to 11pm, with
no days off. His promised salary was 650 rubles per day.

He didn’t work after September 20 since on that day
he was informed he was dismissed. He was not paid
for the time he worked between 24 July 2010 and 20
August 2010. He requested payment of his salary from
000 “Megapolis SPb” many times without result. On
September 28, 2010 a manager from OOO “Mega-
polis SPb” informed Parviz that he would not be paid.

Sherzod M. signed an employment agreement with
000 “Megapolis SPb” on May 25. He was not giv-
en a copy of the contract. At the direction of OOO
“Megapolis SPb” he worked as a loader for the “Pya-

torochka” retail chain. His work day was 14 hours,
from 8am to 11pm, with no days off. His promised
salary was 650 rubles per day. On 25 August 2010 he
quit. He was not paid for the time he worked between
15 July 2010 and 25 August 2010. He requested pay-
ment of his salary from OOO “Megapolis SPb” many
times without result. On September 28, 2010 a manager
from OOO “Megapolis SPb” informed Sherzod that
the company director had said not to pay him anything.

In practice, this outsourcing method involves the
sale and purchase of a person, the migrant work-
er, in the guise of concluding a contract between
buyer and seller regarding the transfer and accep-
tance of a person like an object for a fixed amount
in monetary compensation or another form. The
contract need not be a formal sales contract. It can
be a paid services agreement that stipulates the mi-
grant worker’s obligations (even indirectly) to per-
form work and services for the purchaser under the
contract. The exploitation of a person, the migrant
worker, in this instance includes the use of him and
his servitude by different individuals for slave la-
bour (services). This exploitation is often coupled
with the confiscation or destruction of the migrant’s
identity documents, which is one of the dangerous
methods, along with the threat of dismissal, that
places the victim in a dependent position and turns
him into an object of trade and deprives him of the
opportunity to break the enslaving employment
agreement and return home at will. The confisca-
tion of a migrant’s identity documents, indisput-
ably an element of enslavement, is done at the very
beginning. After hiring the documents are retained
until the second stage, financial enslavement.
Such violations of national and international labour
rights result in violations of the human (citizen’s)
right to personal freedom, which is violated when an
individual who appears to be free to travel or to have
freedom of choice, is constrained by financial en-
slavement (unpaid salary for a period worked and the
imposition of fines) and limitations on his freedom
of movement (confiscating personal identity docu-
ments, the lack of means to return home, and so on).

In 2009 ADC Memorial prepared a court peti-
tion to protect the labour rights of foreign nation-
als who work via “outsourcing.” The petitioners
worked continually in the “Pyatyorochka” chain
of stores under the arrangement described above
on since 2008. They did not receive copies of their
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employment agreements. As became known to
them later, OOO “Agrotorg,” the operator of the
store chain, solicited them for work in its stores,
but officially the petitioners are employees of an
organization that specializes in providing work-
ers according to an outsourcing arrangement.

Thus, in February-March of 2010 the petition-
ers’ official employer was OOO “Klin Master.”
The workers have never been in this office and
do not know the officials. They were paid a salary
at their place of work in the store that was based
on the number of days worked (14 hours a day),
according to the work shift table at the store: 650
rubles a day for men, 550 rubles for the women
who were store assistants, and 450 rubles for the
women who clean during a 12-hour workday.

The salary was paid regularly until 1 Febru-
ary 2010 but was not paid during February and
March. The plaintiffs repeatedly contacted the
directors of their stores demanding the pay-
ment of the arrears. At first they received prom-
ises that the unpaid salaries would soon be taken
care of, but then received a refusal due to their
services not being paid by the outsourcing firm.

In April 2010 the stores where the petitioners
continued to fulfill their employment obliga-
tions transferred them (without their consent) to
another outsourcing firm. Contracts were again
signed with an intermediary firm, which then
sent the foreign nationals to their actual employ-
er, a chain of stores and gas stations. Contracts
to provide services were concluded between the
intermediary firms and the companies that were
the de facto employers. The workers’ salary was
paid by the managers of the outsourcing firm.
The foreign nationals appealed to ADC Memorial
after both organizations refused to pay them their
salary for several months of work. A lawsuit was
filed seeking the declaration of the existence of
an employment relationship and recovery of un-
paid salary. The suit described the entire arrange-
ment of soliciting migrant workers and violating
their rights, with a calculation of the time actual-
ly worked.Since the workers had no employment
contracts, they had to request the court adopt an
“informal” approach and declare a de facto em-
ployment relationship, which was not typical for
employment disputes in the Russian Federation.

The judge of the Kuibyshev District Court of St.
Petersburg examined the case and issued a deci-
sion on 3 June 2010 recognizing the existence of
a de facto employment relationship between the
plaintiffs and OOO “Agrotorg,” despite the ab-
sence of an employment contract. The court deci-
sion justly noted that providing an employment
agreement (no later than three working days from
the day the employee begins work) is an employ-
er’s obligation, and its failure to do so should not
prejudice the interests of the worker. The worker
is a vulnerable party, and foreign workers, who
have much fewer legal opportunities to protect
their labour rights by virtue of socio-economic
reasons are in an even more vulnerable position.

The court found that the lack of an employment
contract in and of itself does not demonstrate the
lack of an employment relationship. Having ac-
knowledged this, the court assessed OOO “Agro-
torg” for the entire arrears of the plaintiff’s sal-
ary. Although the decision is being appealed by
the defendant’s representative and a final deci-
sion has not yet been rendered, the case’s result
in essence is an example of a positive judicial
step in protecting the rights of migrant workers.

Potential Positive Changes in Legislation:
The Prohibition on Job Placement of For-
eign Nationals By Intermediary Firms

On 8 November 2010 draft legislation** was intro-
duced in the State Duma of the Russian Federation
that prohibits employers from concluding a retainer
services contract with workers with whom there
are grounds for concluding an ordinary employ-
ment agreement. It also directly prohibits personnel
outsourcing whereby a worker, registered with one
organization, actually works in another (including a
worker who is a foreign national). Article 8 of the
Law of the Russian Federation “On Employment
of the Population in the Russian Federation” would
be supplemented with a prohibition on organiza-
tions that provide job placement assistance from
concluding employment contracts with job seek-
ers with the goal of transferring them (providing
them) to other organizations or individual employ-

ers for the purpose of using their personal labour.
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A memorandum to the draft legislation notes that,
“an individual that has concluded a retainer ser-
vices contract to perform work or provide ser-
vices does not enjoy the guarantees provided to a
worker in accordance with labour legislation and
mandatory social insurance. Individuals who per-
form work or provide services without formulat-
ing any contract whatsoever, which in practice
occurs frequently, are in an even more disenfran-
chised position.” This has the utmost relevance to
migrant workers, who almost always work either
without any contract or enter into a contract with
an “outsourcing” firm rather than with their actual
employer, which is reflected in working condi-
tions, the rate of pay, and other social guarantees.
In order to prevent employers from avoiding en-
tering into labour contracts by using mechanisms
of “hired labour,” the draft legislation proposes to
supplement Article 56 of the Labour Code of the
Russian Federation “Concept of the Employment
Agreement. Parties to the Employment Agree-
ment” with a new section that specifies who is an
employer in the so-called “third-party employment
relationship.” That is, when a worker performs
work pursuant to an employment contract for a
juridical person or an individual employer who is
a client of a retainer services contract, rather than
for the individual with whom he contracted or
that factually permitted him to work, the juridical
person or individual employer for whom work is
performed should be recognized as the employer.

Additionally, the draft legislation supplements Ar-
ticle 13 of the federal law “On the legal position
of foreign nationals in the Russian Federation”,
introduced by the Chairman of the Duma Com-
mittee on Labor and Social Policy, Andrei Isayev,
and State Duma deputy Mikhail Tarasenko. It pro-
poses the addition of the provision that “foreign
nationals have equal rights with citizens of the
Russian Federation in the realm of employment
relationships.” This affects payment for labour,
work schedule, time for rest, and work safety. This
declaration is significant in defining the position of
the state itself. It would make it possible to rely on
a concrete legislative norm in court or in protect-
ing migrant workers’ labour rights (for example in
the case mentioned above involving outsourcing).

The adoption of this draft law and, even more im-
portantly, its effective implementation, can sig-

nificantly improve respect for migrant workers’
labour rights and is an important positive measure
on the part of the state in the area of guaranteeing
labour rights and protecting against discrimination.

Violation of Migrant Workers’ Rights by
Law Enforcement Officials

Migrant workers’ irregular status renders them
vulnerable to the police. Countering irregular mi-
gration is often conducted not by prosecuting
criminal intermediaries, unscrupulous employ-
ers, or simply thieves, but as a struggle against
the migrants themselves, who have wound up in
a difficult position. This frequently takes the form
of punitive anti-migration expeditions, accom-
panied by blackmail, racist insults, and beatings.

Tatyana K., a resident of the city of Pushkin (region
of St. Petersburg) witnessed one of these police raids.
The migrants, citizens of Uzbekistan and Moldova,
had no legal documents. They lived right in the factory
shops and were afraid to go outside, so Tatyana pur-
chased food for them in the evenings. According to her,
in January of 2010 FMS officials “arrived to verify the
existence of documents. They cu