Application submitted by ADC "Memorial" to the European Court of Human Rights
Establishment of facts

1. The Applicant - Charitable private institution defending the rights of persons subjected to discrimination, Anti-Discrimination Center "Memorial" (hereinafter - the "Applicant") is a charitable non-profit organization. The purpose of the Applicant’s activities is implementation of charitable and other programs aimed at protecting the rights of persons subjected to discrimination (Article 3.1 of the Charter of the Applicant). The applicant monitors observance of human rights in Russia, publishes reports on human rights, provides free legal, social and psychological assistance to victims of human rights’ violations, works to improve legal culture and consciousness of the population, promotes the value of individual rights, distributes free pamphlets on human rights’ issues.
2. According to strategic development plan of the Applicant for the period of 2011-2013, the target groups for its activities were identified as children, who are discriminated against, Roma people, ethnic minorities, migrant workers, civil society activists, people from vulnerable groups, sexual minorities (LGBTI).

3. On 9 November 2012 the Applicant published its report "Roma people, migrants, activists: victims of police arbitrariness" (hereinafter - the "Report"). The Report was submitted to the UN Committee against Torture for consideration at the 49th Session in the context of the analysis of the 5th periodic report made by the Russian Federation.
4. The Report provided examples of arbitrary actions and systematic violence by the police. At the same time it described vulnerable position of people belonging to various "risk groups", including those which required special protection, such as ethnic minorities and visible minorities, political activists and defenders of the rights of LGBT persons. The Report contained recommendations to the government (in particular, abolition of laws that violate the rights of LGBT persons, ensuring safety of LGBT activists), as well as to various international organizations. The report was based on analysis conducted by the Applicant concerning legislation and law enforcement practices, human rights monitoring, surveys, written testimonies of witnesses, appeals and petitions collected by the Applicant, information from the websites of government agencies  and international organizations, including various United Nations Committees.
5. On 30 April 2013 prosecutor of the Admiralty district of Saint Petersburg initiated administrative court procedure in order to charge the Applicant for failure to meet its obligations concerning filing an application for inclusion into the Register of non-profit organizations fulfilling the functions of foreign agents. Legal procedures on this case were earlier dismissed by the Judge of Peace because of procedural irregularities made by the prosecutor. The order for termination of the legal case was later appealed by the prosecutor, but on 7 October 2013 this decision of the Judge of Peace was upheld, and the prosecutor’s appeal was dismissed by ruling of the Leninsky district court of Saint Petersburg
6. On 12 July 2013 prosecutor of Admiralty district of Saint Petersburg appealed to the Leninsky district court with a lawsuit in defense of an undefined group of persons requesting to oblige the Applicant to file an application for inclusion into the Register of non-profit organizations fulfilling the functions of foreign agents, and also made an appeal to the General Directorate of the Ministry of Justice Russia in Saint Petersburg.

7. In this legal appeal (p. 3) the prosecutor expressed his disagreement with the conclusions of the Report, noting that they are based "on the so-called narratives and oral testimonies by members of the Roma minority" and "are not reasonable justification to give legal assessment of the actions of law enforcement officers." The prosecutor specifically pointed out that the Applicant insisted in the Report that Russia should sign and ratify international agreements, including those related to juvenile justice and broadening the rights of LGBT community, as well as abolition of discriminatory laws against LGBTI persons.

8. On 12 December 2013 the Leninsky district court of Saint Petersburg upheld the claim of the prosecutor, recognizing the Applicant's activities as those of a non-profit organization fulfilling the functions of a foreign agent, and ordered the Applicant to submit an application to the Ministry of Justice concerning inclusion into the Register of non-profit organizations fulfilling functions of foreign agents within a period of two weeks after the court decision comes into force.

9. The district court pointed out that the Report "featured negative assessment of state authorities, including law enforcement agencies of the Russian Federation, the Federal Migration Service and the Federal Bailiff Service during their exercise of powers, alleged the use of torture and inhuman and degrading treatment of people from vulnerable groups (Roma people, migrants, members of the LGBT community, various activists and anti-fascists), an unjustified campaign against these persons based on their ethnic origin or beliefs, inefficiency of state authorities and reforms they carried out, corruption of the police and the Federal Migration Service of Russia, systematic arbitrary actions and abuse of official authority, other serious crimes, carrying out of political persecution of groups of persons, who were profiled on political and ideological grounds" (p. 6 of the text of the ruling).

10. The Applicant filed a legal appeal against the decision of the district court, pointing to violation of the Applicant's right to express its opinion (Article 10 of the Convention and Article 19 of the International Covenant on Civil and Political Rights), as well as discrimination on the basis of the Applicant’s convictions (Article 14 of the Convention).

11. On 23 December 2013 Chairperson of the UN Committee against Torture (CAT), Claudio Grossman stated that: "CAT is concerned with any measure that undermines the independence and activities of non-governmental organizations. The actions by the Russian prosecutors against Memorial reflect a worrying shift in the legislative environment governing the enjoyment of the freedoms of assembly, association, speech and information"(see p.8 of the Applicant’s appeal to the Leninsky district court of Saint Petersburg).
12. On 8 April 2014 the Saint Petersburg city court dismissed the Applicant's appeal against the earlier ruling of the district court. In the ruling concerning the appeal the court stated the following: "Based on the content of the Report, its conclusions about legitimacy of politically motivated acts of persons who participated in the riots during political protest, recommendations concerning a number of political actions, changes or abolition of the current legislation, ratification of international regulations, taking effective measures to protect foreign nationals, migrant workers from the arbitrariness of the state authorities, including the Russian Federal Migration Service, the Federal Bailiff Service, the Interior Ministry, recommendations for changes in legislation, the Court of First Instance came to grounded conclusion that preparation and publication by the Defendant of the said Report, the views of its authors contained therein on issues of public life, government, government policy adopted by state authorities and decisions about their implementation, which were available to undefined group of persons, aimed at formation of public opinion concerning political life of society and the state, which allows to recognize Charitable private institution ADC "Memorial" as the one participating in political activities and given the receipt of funds from foreign sources – as a non-profit organization acting as a foreign agent " (p.5 of the Appellate ruling). Moreover, the city court took into account not only the specific Report, but the Applicant's activities as a whole, in particular, the development strategy of the Applicant. The court of second instance separately pointed out that the arguments of the Defendant concerning discrimination of this institution based on obligation to meet these requirements were inconsistent.
In this case, the court considered expression of opinions by the authors of the Report concerning public life, decisions of the government authorities and their implementation, recommendations for the adopted laws and bringing these opinions to the general public and state authorities to be political activities of the Applicant.
13. On 8 October 2013, during the court procedures in the court of first instance, a session of the Council of the Applicant was held (protocol №16), during which it was decided to launch the procedure of liquidation of the Applicant in connection with the fact that registration in the Register of non-profit organizations fulfilling functions of foreign agents is incompatible with the principles, goals and objectives of the Applicant given the discriminatory nature of the term "foreign agent". At the same session, the Council formed liquidation committee headed by S.B. Kulaeva. 
14. The decision on launching the procedure for liquidation of the Applicant during the period when the lawsuit was still considered, was based on the fact that the liquidation procedure of a non-profit organization takes a long time (at least six months). It was therefore decided to start preparing for a possible liquidation in advance in order to be able to immediately stop the activities of the organization if the legal claim by the prosecutor is upheld in courts of two instances and this decision comes into force. Otherwise, if at the time of the court ruling on recognizing the organization a "foreign agent", the organization would continue to legally exist and if it was not included in the corresponding Register, the board of organization would face criminal liability of up to two years in prison (Article 330.1 of the Russian Criminal Code).

15. On 11 April 2014, after the court decision came into force, the procedure for liquidation of the organization was completed by the Applicant and a note on elimination of the Applicant was introduced into the Unitary state register of juridical persons.


Alleged violations of this Convention for the Protection of Human Rights and Fundamental Freedoms
Article 10 (in conjunction with Article 11) of the Convention 

Russian courts imposed obligation onto the Applicant to get listed in the Register of non-profit organizations fulfilling the functions of a foreign agent based on the expression of the Applicant's critical views on the activities of the Russian authorities (police and Migration Service) as well as based on the publication of proposals to amend existing legislation. Imposition of this obligation represents interference with the Applicants' right to freedom of expression and the right of association, because as a result of the inclusion into the specified Register the Applicant will be identified by its target groups, as well as other persons, including state authorities, as a "foreign agent ". This status, given the history of the struggle against "foreign" ideas in the Soviet Union and the negative connotation of the term "agent", will inevitably lead to considering the Applicant's activities as aimed at defending interests alien to Russia using foreign funds, which is incompatible with the objectives of the Applicant . Since 13 December 2013, the very next day after the ruling of the district court recognizing ADC "Memorial" a "foreign agent", Novgorod regional authorities canceled scheduled roundtable discussion on school education of Roma children, which were to be held in the city of Chudovo. In addition, the Applicant must indicate on all its publications that they are published by an organization, which is a "foreign agent".
Inclusion of the Applicant into the Register of non-profit organizations fulfilling the functions of a foreign agent is not just a legal formality, it also imposes additional obligations onto the organization, including financial ones: the duty to audit the annual financial (accounting) statements (Article 32 Section 1 Paragraph 1 of the law "On Non-profit organizations") with further provision of the audit report to the Ministry of Justice (Article 32 Section 3 Paragraph 1 of the law "On non-profit organizations"), which is more frequent compared to other non-profit organizations, and threat of sanctions (Article 19.7.5-2 of the Administrative Code) for non-provision of statements to the authorized body (Article 32 Section 3 of the law "On non-profit organizations"), as well as publication of the financial statements (Article 32 Section 3.2 of the law "On non-profit organizations"). In addition to that, the list of grounds for unscheduled inspections of non-profit organizations fulfilling the functions of a foreign agent is wider (Article 32 Section 4.6 of the law "On non-profit organizations"). Failure to comply with obligation for non-profit organization to get listed in the Register of non-profit organizations fulfilling the functions of a foreign agent, as well as failure to mark its publications respectively, may result in administrative liability for the organization and a fine of up to Rb500,000 (Article 19.34 of the Code of Administrative Violations of the Russian Federation), and administrative or criminal liability for its management (Article 330.1 of the Criminal Code).
The Applicant concedes that the interference with its right to freedom of expression and freedom of association might have pursued a legitimate aim of public and state monitoring of the expenditure of funds received by non-governmental organizations from foreign sources. However, such interference is not necessary in a democratic society in the lights of Articles 10 and 11 of the Convention, because the law on non-profit organizations before the introduction of the status of "foreign agent" contained a mechanism that allows the state and society to exercise control over the receipt and expenditure of funds by non-profit organizations, including the funds received from foreign sources, in particular, it provided for the obligation of non-profit organizations to submit to the Ministry of Justice and publish on a publicly accessible Internet website reports on their activities, including the sources of funding and implementation of their programs (Article 32 Paragraphs 3 and 3.2 of the law "On non-profit organizations" before the regulations in question were introduced). In this respect, introduction of the status of organization fulfilling the functions of a foreign agent is not a necessary means to achieve the specified goal of control, and in effect it seeks to stigmatize non-profit organizations that receive foreign funding by their separation into a special category of "foreign agents."

Likewise, this contested interference is not proportionate to the aim it pursues, since it de facto compels non-governmental organizations either to refuse to express their views under threat of administrative charges against them or administrative or criminal liability of their heads, or to accept stigmatizing term "foreign agent" and thereby lose the ability to effectively carry out their charitable and other activities. In the situation of the Applicant, interference with its freedom of speech led to the forced liquidation of the Applicant as a legal entity, because the Applicant, based on a study of their target groups, government agencies, as well as society as a whole, considered that implementation of its activities in the status of a "foreign agent" will be inefficient and inconsistent with its Charter and the values that it stands for.
Violation of Article 14 (in conjunction with Articles 10 and 11) of the Convention

The Applicant believes that ADC "Memorial" has been the victim of discrimination in respect to the rights to freedom of speech and freedom of association, which are protected by the Convention (Article 10 and 11 of the Convention). In the present case the difference in treatment of the Applicant compared to other non-profit organizations that receive foreign funding is due to the fact that, firstly, the Applicant had criticized, not endorsed the policies of the Russian authorities and, secondly, due to the fact that Applicant published report, which contained specific criticism concerning the definition of vulnerable groups (Roma, migrants and LGBTI). Thus, the difference in treatment is due to the nature of the Applicant’s beliefs and defense of certain particularly vulnerable groups, which are discriminated by the authorities, whose rights the Applicant defends and protects, which is a prohibited ground for discrimination in light of Article 14 of the Convention.
Different treatment is discriminatory if it has no objective and reasonable justification; in other words, when it does not pursue a legitimate aim or if there is no reasonable proportionality between the means employed and the aim pursued (judgment of the Grand Chamber of the Court on 7 November 2013 incases № 29381/09 and №32684/09 "Vallianatos and others v. Greece", § 76).

According to the definition of a non-profit organization involved in political activities, this is an organization, which regardless of the goals and objectives outlined in its founding documents, is involved (including through providing funding) in organizing and conducting political activities in order to influence decision-making by state authorities aimed at changing public policy pursued by them, as well as in formation of public opinion for this purpose (Article 2 Section 6 Paragraph 2 of the federal law "On non-profit organizations"). According to this legal norm, the law makes a distinction between non-profit organizations based on what the purpose of their activities are: an organization is recognized as one participating in political activities (regardless of their specific forms) only if the purpose of such activities is influencing government authorities with the aim to change public policies pursued by them. Consequently, those non-profit organizations that receive foreign funding and participate in political process, including through political actions or formation of public opinion, with no intention of changing policies pursued by state authorities are thus not considered to be organizations fulfilling the functions  of a foreign agent.

Meanwhile, it follows from the circumstances of the present case, that the Applicant has been recognized as an organization fulfilling the functions of a foreign agent solely for the reason that it made negative judgments about the state policy of the Russian Federation concerning discriminated social groups whose interests are defended by the Applicant. Thus, the claim made by the prosecutor directly supposes that it was the negative assessment by the Applicant of the Russian legislation and the activities of Russian law enforcement agencies against Roma people, minorities and LGBTI persons that was the ground for the recognition of political activities of the Applicant (pp. 2-3 of the legal claim).
Thus, the national authorities distinguish between organizations loyal in their statements related to the actions of the state, and those who criticize such actions. Such a difference in treatment has no reasonable and objective justification, because it concerns the very essence of the right to freedom of expression and therefore this constitutes discrimination of the Applicant based on his convictions and based on the fact that the Applicant defends social groups - Roma, migrants and LGBTI persons – which are viewed negatively by the state.
In the case of "Alekseyev v. Russia" (judgment darted 21 October 2010, applications №4916/07, 25924/08 and 14599/09 «Alekseyev v. Russia») it was established that the main reason for the decision to ban the event organized by this applicant was the opposition of the authorities to demonstrations, which they viewed to be propaganda of homosexuality (§ 77 - 78 and 82 of the judgment). Thus the fact of discrimination of LGBT people in the Russian Federation was proven. In the present case, the Applicant has been discriminated against because, by publishing its human rights report, the Applicant stood up to protect discriminated groups (Roma people, migrants, activists, LGBTI). In this Report the Applicant called upon the authorities to change their attitude to these vulnerable groups, to change the legislation and practice in relation to these vulnerable groups, including changing the laws and legal practices concerning these discriminated groups, in particular the Applicant sought to abolish the law prohibiting "propaganda of homosexuality". It is the Applicant's position to recognize equal rights of these groups and to avoid infringing on the rights of minorities, as well as position of the authorities concerning the Applicant’s anti-homophobic beliefs, that were the basis for discriminatory treatment of the Applicant, which had expressed itself in obliging the Applicant to register as a "foreign agent", which in turn resulted in liquidation of the organization. Thus, the Applicant has suffered due to its anti-discriminatory beliefs.

Based on this, the Applicant believes that discrimination against it has taken place based on its beliefs in relation to the protection of discriminated groups, because by defending the idea of equality in its Report concerning LGBTI and heterosexuals, by stating discriminatory attitude of the authorities towards the Roma minority and distrust of their testimonies, by reporting the persecution of political activists by the authorities, the Applicant found itself in a high risk group of human rights activists, who faced reprisals due to their beliefs.
Exhaustion at the national level

8 April 2014 - appellation decision of the judicial collegium for civil cases of the Saint Petersburg city court.

The Applicant has not submitted appeals against the judicial acts because this means of legal defense is ineffective based on the established practice of the court. In addition, the Applicant could not lodge an appeal, as it had to go through the procedure of liquidation. Moreover, on 8 April 2014, the Constitutional Court of the Russian Federation adopted resolution that recognized provisions of the law on "foreign agents" to be relevant and in line with the Constitution of the Russian Federation, pointing out that the term "foreign agent" does not carry negative connotations.
